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National Used Cab Market Report, Inc., 
a corporation 

Appellant, 

v. 

National Automobile Dealers Association, 
a corporation, et al., 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF OF APPELLANT 


1. JURISDICTIONAL STATEMENT 

This is an appeal by plaintiff, from an Order of the 
United States District Court for the District of Columbia, 
Civil Division, dismissing on Motion of defendants, plain¬ 
tiff’s Second Amended Complaint containing three Counts 
(J. A. 42)*. Jurisdiction of the United States Court of 
Appeals for the District of Columbia Circuit is based on 
Title 28, USCA § 1291. 

* “J. A.” refers to “Joint Appendix” bound in the back of this 
brief. 
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2. STATEMENT OF THE CASE 
(a) Facts 

Appellant, plaintiff below, hereinafter referred to as 
plaintiff, filed its Second Amended Complaint against ap¬ 
pellees, defendants below, hereinafter referred to as de¬ 
fendants, to recover damages, and for an injunction, under 
three separate sections of the Sherman and related Anti¬ 
trust Acts, charging in the First Count a violation of 
Section 1 of the Sherman Act (15 USCA § 1), in the 
Second Count, violation of Section 13(a) of the Anti¬ 
trust Acts (15 USCA § 13(a)), and in the Third Count, 
violation of Section 13a of the Anti-trust Acts (15 USCA 
13a). The District Judge dismissed the Second Amended 
Complaint on defendants’ Motion. 

Therefore, since this appeal tests the sufficiency of the 
Second Amended Complaint, and the Second Amended 
Complaint is printed in full (J. A. 2, et seq .), it is 
deemed unnecessary to repeat the allegations of the Sec¬ 
ond Amended Complaint in detail. 

Suffice it here to set out merely the highlights of those 
allegations to emphasize the phases of the case which 
raise the points of law which will be hereafter discussed. 
The First Count in essence charges that two defendant 
corporations conspired with each other and with four in¬ 
dividual defendants (respectively, President, Vice Presi¬ 
dent, Secretary and Treasurer of both defendant corpora¬ 
tions) and with three other individual defendants, one of 
whom is business manager of both corporations and two 
of whom are editors of one corporation, for the purpose 
of driving the plaintiff out of a business conducted in 
interstate commerce. 

Plaintiff is alleged to be the publisher and distributor 
of the famous “Blue Book,” which contains information 
concerning used cars. Plaintiff sells the book to new car 
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dealers, used -car dealers, lending agencies and insurance 
companies, and has done so since 1926, throughout the 
United States. One defendant corporation is alleged to 
consist of more than 30,000 of the 43,000 persons, firms 
and corporations engaged in the retail sale of new auto¬ 
mobiles throughout the United States. Its wholly owned 
subsidiary, the other corporate defendant, is alleged to 
be in the business of publishing, and both defendant cor¬ 
porations, in combination, agreement and conspiracy with 
each other and the individual defendants, are alleged to 
be in the business of selling, in competition with plaintiff, 
a book containing similar automobile information to the 
same market. Defendants’ book is called the “Guide.” 

By the device adopted by the defendants, it is alleged 
in the First Count of the Complaint that defendants have 
combined substantially all of the plaintiff’s prospective 
customers engaged in the business of the sale of new 
automobiles at retail, have cut out plaintiff from that 
market in interstate commerce, have “tied in” the sale 
of defendants’ “Guide” with memberships in one de¬ 
fendant corporation, adopted an exclusive selling plan to 
cut plaintiff out of the market, and have boycotted plain¬ 
tiff’s “Blue Book,” thereby restraining competition, both 
unreasonably and in a manner unlawful per se, all to the 
prejudice of the public interest. Plaintiff then demands 
triple damages in the customary form, besides attorneys’ 
fees and costs; and an injunction to separate the activi¬ 
ties of the two corporate defendants, that is to say, a 
separation of the activities of the corporation with thou¬ 
sands of plaintiff’s prospective customers as members, 
from the activities of the corporation publishing and sell¬ 
ing the “Guide” in competition with plaintiff’s “Blue 
Book.” 

In the Second Count, after incorporating the basic 
facts of the First Count by reference, plaintiff alleged 
that defendants discriminated in price between members 


4 


of one corporation and the public generally, the discrimi¬ 
natory prices being set out and alleged to tend to create a 
monopoly in defendants, as well as to substantially lessen, 
destroy, and prevent competition by the plaintiff and the 
corporate defendants. 

In the Third Count, plaintiff incorporated, by refer¬ 
ence, the basic facts alleged in the First Count, and 
charged the defendants with sale of the “Guide” at un¬ 
reasonable prices for the purpose of destroying competi¬ 
tion by plaintiff and for the purpose of eliminating plain¬ 
tiff as a competitor, setting out the unreasonable prices 
at which the “Guide” is sold. 

(b) Introduction to Argument 

The fundamental test of sufficiency of a complaint in 
this jurisdiction has been stated recently by Circuit Judge 
Washington in Callaway v. Hamilton National Bank, etc., 

et al., — U. S. App. D. C. —, — F. (2d) -, (No. 10908, 

February 28, 1952), in words apt for consideration of the 
merits of this appeal: 

“In dealing with the record on this appeal, however, 
we must observe the usual rule that on a motion to 
dismiss, the plaintiff’s allegations are to be taken as 
true and all reasonable favorable inferences arising 
therefrom are to be indulged. Dio guar di v. Duming, 
139 F. 2d 774 (2d Cir.). A motion to dismiss should 
not be sustained ‘unless it appears to a certainty that 
the plaintiff would be entitled to no relief under any 
state of facts which could be proved in support of 
the claim’ set forth by the plaintiff. Dennis v. Vil¬ 
lage of Tonka Bay, 151 F. 2d 411, 412 (8th Cir.). 
See also Dollar v. Land, 81 U. S. App. D. C. 28, 154 
F. 2d 307, aff’d 330 U. S. 731. Further, regardless 
of what label may be attached to this proceeding at 
this stage, we think we must dispose of it on the fol¬ 
lowing basis: First, as indicated above, we must 
take plaintiff’s assertions of fact as true—they are 
not disputed, nor are they patently false. Second, w r e 
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must not attempt to resolve any conflict in the in¬ 
ferences to which they give rise, for to do so would 
go beyond the proper scope of either a motion to 
dismiss or one for summary judgment. Sartor v. 
Arkansas Gas Cory., 321 U. S. 620; Ottinger v. Gen¬ 
eral Motors Corp., 27 F. Supp. 508 (S. D. N.Y.); 
Farr all v. District of Columbia A.A.TJ., supra. Third, 
we must determine whether, if all conflicting infer¬ 
ences were to be resolved in plaintiff’s favor at a 
trial, he would nevertheless not be legally entitled to 
a recovery.” 

The criteria for determining the validity of the com¬ 
plaint must now be applied in the light of the provisions 
and interpretations of the Sherman Act and the related 
Anti-trust Acts. 

The Sherman Act itself has no exact interpretation. 
It has been stated by Chief Justice Hughes, Appalachian 
Coals, Inc. v. U. £., 288 U. S. 344, 360, 53 S. Ct 471, 77 
L. ed. 825 (1933), that the terms of the Sherman Act 
have “. . .a generality and adaptability comparable to 
that found to be desirable in constitutional provisions.” 
Justice Stone reached a similar conclusion, Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 489, 60 S. Ct. 982, 84 L. ed. 
1311 (1940): 

“In consequence of the vagueness of its language, 
perhaps not uncalculated, the courts have been left 
to give content to the statute. ...” 

Justice Reid made a similar statement, U. S. v. Columbia 
Steel Co., 334 U. S. 495, 526, 68 S. Ct. 1107, 92 L. ed. 1533 
(1948): 

“. . . the courts have been given by Congress wide 
powers in monopoly regulation. The very broadness 
of terms such as restraint of trade, substantial com¬ 
petition and purpose to monopolize have placed upon 
courts the responsibility to apply the Sherman Act 
so as to avoid the evils at which Congress aimed.” 


J 
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Historically, early in the enforcement of the Sherman 
Act, it was decided that only “unreasonable’’ restraints 
of trade are prohibited by section 1; not as might have 
been the case if the language of the section itself had 
been literally followed, since section 1 prohibits “every 
contract ... or conspiracy in restraint of trade. . . .” 
Thus the courts wrote into the statute the word “unrea¬ 
sonable” to be descriptive of the restraints prohibited. 
Standard Oil Co. of New Jersey v. U. S., 221 U. S. 1, 59, 
31 S. Ct. 502, 55 L. ed. 619 (1911); U. S. v. American 
Tobacco Co., 221 U. S. 106, 179, 180, 31 S. Ct. 632, 55 L. 
ed. 663 (1911). 

Thereafter, however, the doctrine that certain practices 
are “illegal per $e” was developed by the courts to limit 
the application of the descriptive w T ord “unreasonable” 
to the prohibited restraints. The basis for holding re¬ 
straints “illegal per se,” thus avoiding the necessity for 
application of the “rule of reason,” may be found in 
Standard Oil Co. of New Jersey v. U. S., supra, 221 U. S. 
at p. 58, where the Court said that restraints could be 
unreasonable by virtue of their intent or “from the nature 
or character of the contract or act.” Applying the “rule 
of reason” in U. S. v. American Tobacco Co., supra, 221 
U. S. at p. 179, the Court stated that restraints of trade 
could be unreasonable “either because of their inherent 
nature or effect or because of the evident purpose of the 
acts. . . .” 

Hence, certain restraints of trade have been held to be 
illegal per se, regardless of the “rule of reason,” “be¬ 
cause of their inherent nature or effect” or because ot 
the “nature or character of the contract or act.” The 
practice of fixing prices by agreement is a good illustra¬ 
tion of arrangements which are now clearly recognized 
as illegal per se, regardless of the “rule of reason.” 
U. S. v. Trenton Potteries Co., 273 U. S. 392, 398, 47 S. Ct. 
377, 71 L. ed. 700 (1927); U. S. v. Socony-Vacvmn Oil 
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Co., 310 U. S. 150, 221, 60 S. Ct. 811, 84 L. ed. 1129 
(1940); Kiefer-Stewart Co. v. Seagram & Sons, Inc., 340 
U. S. 211, 71 S. Ct. 259, 95 L. ed. 219 (1951). Of similar 
nature, agreements or contracts and combinations, without 
regard to the “rule of reason,” are generally held illegal 
per se if boycotts are involved, Fashion Originators 7 Guild 
of America, Inc., et al. v. F. T. C., 312 U. S. 457, 468, 61 
S. Ct. 703, 85 L. ed. 949 (1941), or if arrangements are 
made whereby the sale of one commodity has been “tied"' 
to the sale of something else, International Salt Co. v. 
U. S., 332 U. S. 392, 68 S. Ct. 12, 92 L. ed. 20 (1947); 
and more recently where arrangements are made for 
“exclusive dealing” between producers and distributors, 
Standard Oil Co. of California v. U. S., 337 U. S. 293, 
69 S. Ct. 1051, 93 L. ed. 1371 (1949). 

Accordingly then, the criteria set out above for deter¬ 
mination of the sufficiency of a complaint, should be ap¬ 
plied to determine: whether the allegations contained in 
the First Count of the Second Amended Complaint effec¬ 
tively charge either arrangements which are (1) illegal 
per se, such as “tying” contracts, “exclusive dealing,” 
or boycotts, or (2) “unreasonably” in restraint of trade 
(violations of the “rule of reason”); whether the allega¬ 
tions of the Second and Third Counts respectively charge 
effectively, violations of specific statutes. 

3. STATEMENT OF POINTS (J. A. 17) 

(1) The District Court erroneously dismissed the 
Second Amended Complaint, because under the Sherman 
and related Anti-trust Acts, each of the three Counts of 
the Second Amended Complaint states a claim for which 
relief can be granted. 

(2) It does not appear to a certainty that plaintiff 
would be entitled to no relief under any state of facts 
which could be proved in support of plaintiff’s claims in 
the three Counts of the Second Amended Complaint. 
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(3) If all inferences were to be resolved in plaintiff’s 
favor at a trial, plaintiff would be entitled to recover 
under each of the three Counts of the Second Amended 
Complaint. 


4. STATUTES INVOLVED 

“Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with for¬ 
eign nations, is declared to be illegal: . . .” (inap¬ 
plicable provisos and criminal penalty omitted). July 
2, 1890, c. 647 § 1, 26 Stat. 209; Aug. 17, 1937, c. 690, 
Title Yin, 50 Stat. 693; 15 USCA § 1. 

“(a) It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either di¬ 
rectly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and 
quality, where either or any of the purchases involved 
in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or 
the District of Columbia or any insular possession or 
other place under the jurisdiction of the United 
States, and where the effect of such discrimination 
may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any per¬ 
son wdio either grants or knowingly receives the bene¬ 
fit of such discrimination, or with customers of either 
of them: ...” (inapplicable provisos omitted). Oct. 
15, 1914, c. 323, § 2, 38 Stat. 730; June 19, 1936, c 
592, § 1, 49 Stat. 1526; 15 USCA § 13(a). 

“a. It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to be a 
party to, or assist in, any transaction of sale, or con¬ 
tract to sell, which discriminates to his knowledge 
against competitors of the purchaser, in that, any 
discount, rebate, allowance, or advertising service 
charge is granted to the purchaser over and above 
any discount, rebate, allowance, or advertising service 
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charge available at the time of such transaction to 
said competitors in respect of a sale of goods of like 
grade, quality, and quantity; to sell, or contract to 
sell, goods in any part of the United States at prices 
lower than those exacted by said person elsewhere in 
the United States for the purpose of destroying com¬ 
petition, or eliminating a competitor in such part of 
the United States; or, to sell, or contract to sell, 
goods at unreasonably low prices for the purpose of 
destroying competition or eliminating a competitor. 

“Any person violating any of the provisions of this 
section shall, upon conviction thereof, be fined not 
more than $5,000 or imprisoned not more than one 
year, or both.” June 19, 1936, c. 592, § 3, 49 Stat. 
1528; 15 USCA § 13a. 

“Any person who shall be injured in his business or 
property by reason of anything forbidden in the anti¬ 
trust laws may sue therefor in any district court of 
the United States in the district in which the defend¬ 
ant resides or is found or has an agent, without re¬ 
spect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.” Oct. 
15, 1914, c. 323, § 4, 38 Stat. 731; 15 USCA § 15. 

“No corporation engaged in commerce shall acquire, 
directly or indirectly, the whole or any part of the 
stock or other share capital and no corporation sub¬ 
ject to the jurisdiction of the Federal Trade Commis¬ 
sion shall acquire the whole or any part of the assets 
of another corporation engaged also in commerce, 
where in any line of commerce in any section of the 
country, the effect of such acquisition may be sub¬ 
stantially to lessen competition, or to tend to create 
a monopoly. 

“No corporation shall acquire, directly or indirectly, 
the whole or any part of the stock or other share 
capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire the 
whole or any part of the assets of one or more cor¬ 
porations engaged in commerce, where in any line of 
commerce in any section of the country, the effect of 
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such acquisition, of such stocks or assets, or of the 
use of such stock by the voting or granting of proxies 
or otherwise, may be substantially to lessen competi¬ 
tion, or to tend to create a monopoly. 

• • • • 

* ‘Nothing contained in this section shall be held to 
affect or impair any right heretofore legally ac¬ 
quired: Provided, That nothing in this section shall 
be held or construed to authorize or make lawful any¬ 
thing heretofore prohibited or made illegal by the 
antitrust laws, nor to exempt any person from the 
penal provisions thereof or the civil remedies therein 
provided.” (Inapplicable provisions omitted.) Oct. 
15, 1914, c. 323, § 7, 38 Stat. 731; Dec. 29, 1950, c. 
1184, 64 Stat.; 15 TTSCA § 18. 

“Any person, firm, corporation, or association shall 
be entitled to sue for and have injunctive relief, in 
any court of the United States having jurisdiction 
over the parties, against threatened loss or damage 
by a violation of the antitrust laws, including sec¬ 
tions 13, 14, 18, and 19 of this title, when and under 
the same conditions and principles as injunctive re¬ 
lief against threatened conduct that will cause loss 
or damage is granted by courts of equity, under the 
rules governing such proceedings, and upon the execu¬ 
tion of proper bond against damages for an injunction 
improvidently granted and a showing that the danger 
of irreparable loss or damage is immediate, a prelimi¬ 
nary injunction may issue: . . .” (inapplicable pro¬ 
viso omitted). Oct. 15, 1914, c. 323, § 16, 38 Stat. 
737; 15 USCA § 26. 

5. SUMMARY OF ARGUMENT 

(1) The First Count of the Second Amended Com. 
plaint (J. A. 2, et seq.) fairly alleges that the two cor¬ 
porate defendants, the individual defendants and the 
members of one of the corporations, have joined in con¬ 
spiracy, combination, agreements and contracts in re¬ 
straint of trade illegal per se: 
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(i) by requiring some 30,000 of the members of 
one defendant corporation to buy defendants* 
4 ‘Guide** as a part of the membership in one 
corporate defendant, a practice heretofore pro¬ 
scribed as a “tying** contract in International 
Salt Co. v. U. S., supra, cited by this Court, 
U. S. v. Maryland & Virginia Milk, etc., 85 U. S. 
App. D. C. 180, 182, 179 F. (2d) 426 (1949) as 
holding: “Also it is unreasonable, per se, to 
foreclose competitors from any substantial mar¬ 
ket.**; 

(ii) by the two corporate defendants entering into 
exclusive dealing arrangements with each other 
in the publication, sale and purchase of the 
“Guide,** and by the corporate defendants, in¬ 
dividual defendants and some 30,000 members of 
one corporate defendant entering into exclusive 
dealing arrangements in respect of the publica¬ 
tion, distribution, sale and use of the “Guide,** in 
a manner heretofore proscribed by Standard Oil 
Co. of California v. XJ. S., supra; 

(iii) by the corporate defendants, individual defend¬ 
ants and some 30,000 members of one corporate 
defendant seeking to boycott plaintiff’s “Blue 
Book** in favor of defendants’ “Guide.” Fashion 
Originators’ Guild of America, Inc., et cl. v. F. 
T. C., supra. 

(2) The First Count of the Second Amended Com¬ 
plaint fairly charges unreasonable restraints of trade, in 
violation of the “rule of reason” by the allegations that 
the corporate defendants as producers have combined, 
conspired, agreed and contracted in restraint of trade 
with some 30,000 members of one corporate defendant 
as consumers, for the purpose of obtaining the benefits 
of trade and commerce from themselves and other con¬ 
sumers, used car dealers, lending agencies and insurance 
companies, to the derogation of competition by plaintiff 

(3) The First Count of the Second Amended Com¬ 
plaint (J. A. 2, et seq.) effectively alleges a public in¬ 
jury. In the clearest terms plaintiff alleges that com- 
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petition by it in the sale of its “Blue Book” has been 
hampered, impeded and prevented by acts of the defend¬ 
ants, "who are in competition with plaintiff. The purpose 
of the Sherman Act is to protect the public interest “by 
the maintenance of competition.” U. S. v. Trenton Pot¬ 
teries Co., supra. The Sherman Act was passed because 
restraints of free competition “had come to be regarded 
as a special form of public injury.” Apex Hosiery Co. 
v. Leader, supra. See also, Paramount Famous Laslcey 
Corporation v. TJ. S., 282 U. S. 30, 43, 44, 51 S. Ct. 42, 
75 L. ed. 145 (1930) where it is stated: 

“The Sherman Act seeks to protect the public against 
evils commonly incident to unreasonable destruction 
of competition. ... In order to establish violation 
of the Sherman Act it is not necessary to show that 
the challenged arrangement suppresses all competi¬ 
tion between the parties. . . . The interest of the 
public in the preservation of competition is the pri¬ 
mary consideration.” 

It is clear that the public injury alleged in the First 
Count of the Second Amended Complaint, paragraph 
10(d) (i) (ii) (iii) (J. A. 8), based on the preceding 
allegations of boycott, exclusive dealing, tying contracts 
and unreasonable combination by producers and consum¬ 
ers is a sufficient public injury to justify protection of 
plaintiff by the courts. 

(4) The Second Count of the Second Amended Com¬ 
plaint (J. A. 10, et seq .) effectively charges defendants 
to have caused or permitted discrimination in price of 
multiple subscriptions by the purchasers of the “Guide” 
who are members of one defendant and purchasers of the 
“Guide” who are non-members, in violation of 15 USCA 
§ 13(a). The Second Count plainly alleged the price at 
which the sale of multiple subscriptions is made by de¬ 
fendants to members, and the price at which the sale of 
multiple subscriptions is made to non-members (J. A. 10, 
11 ). 
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(5) The Third Count of the Second Amended Com¬ 
plaint (J. A. 13, et seq.) effectively charges defendants 
to have caused or permitted sales of the “Guide” at un¬ 
reasonable prices in violation of 15 USCA § 13a There 
is no failure to allege unreasonably low-priced sales in 
the Third Count, since the Third Count clearly sets out 
the price at which the sales are made. Furthermore, 15 
USCA § 13a contemplates that a private right of action 
may be based on a violation thereof. Nothing in the 
Anti-trust Acts, the entire scheme of which contemplates 
private enforcement of statutory prohibition, requires a 
construction to the contrary. Congressional debates on 
the subject and the views of scholars are not to be 
adopted as controlling authority when the courts have 
construed 15 USCA § 13a to permit a private right of 
action to be based thereon. No decided cases support 
defendants’ contention. 

(6) The injunction demanded by plaintiff to separate 
the activities of production and sale of the “Guide” from 
the alleged non-profit motive of defendants is necessary 
in order to permit plaintiff to compete in the sale of the 
“Blue Book” on an equal basis. In Sherman Act cases 
the courts have consistently permitted the issuance of 
injunctions which are appropriately adapted to the nec¬ 
essity of a plaintiff’s case. Separation of interlocking 
corporate activities, and divestiture of corporate assets 
in Sherman Act cases, required by the injunctive proc¬ 
esses of the courts, are familiar means adopted by the 
courts for the protection of the parties. 







14 


6. ARGUMENT 

(a) (i) First Count Charges Violation Unlawful per se by 
Defendants’ Use of “Tying” Contract. 

The First Count of the Second Amended Complaint 
fairly alleges that the corporate defendant, National 
Automobile Dealers Association, hereinafter termed 
“NADA,” consists of more than 30,000 of the 43,000 
new automobile dealers in the United States (J. A. 4). 
Corporate defendant National Automobile Dealers Used 
Car Guide Company, hereinafter termed “Guide Com¬ 
pany,” publishes a “Guide” in competition with plain¬ 
tiff’s “Blue Book” (J. A. 5). Both defendant corpora¬ 
tions are non-profit, non-stock corporations (J. A. 4). 
Membership of the Guide Company consists of all mem¬ 
bers of the Board of NADA. All members of NADA are 
required to accept one subscription to the “Guide,” (J. 
A. 5), thereby creating an immediate circulation of over 
30,000 subscriptions (J. A. 7). Hence, no new car dealer 
may become a member of NADA without buying the 
“Guide.” The sale of the “Guide” is “tied” to sale of 
membership in NADA. 

When the “tie-in” is for the purpose of eliminating 
plaintiff as a competitor in the sale of its “Blue Book,” 
nothing could be plainer than the illegality per se of de¬ 
fendants’ scheme. 

In International Salt Co. v. U. S., supra, 332 U. S. at 
p. 396, the Court said: 

“By contracting to close this market for salt against 
competition, International has engaged in a restraint 
of trade for which its patents afford no immunity from 
the anti-trust laws. Morton Salt Co. v. G. S. Sup- 
piger Co. 314 US 4S8, 86 L ed 363, 62 S Ct 402; Mer- 
coid Corp. v. Mid-Continent Invest. Co. 320 US 661, 
8S L ed 376, 64 S Ct 268; Mercoid Corp. v. Minneapo- 
lis-Honevwell Co. 320 US 680, 88 L ed 396, 64 S Ct 
278. 
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“Appellant contends, however, that summary judg¬ 
ment was unauthorized because it precluded trial of 
alleged issues of fact as to whether the restraint was 
unreasonable within the Sherman Act or substantially 
lessened competition or tended to create a monopoly 
in salt within the Clayton Act. We think the admitted 
facts left no genuine issue. Not only is price-fixing 
unreasonable, per se, United States v. Socony-Vacuum 
Oil Co. 310 US 150, 84 L ed 1129, 60 S Ct 811; United 
States v. Trenton Potteries Co. 273 US 392, 71 L ed 
700, 47 S Ct 377, 50 ALR 989, but also it is unreason¬ 
able, per se, to foreclose competitors from any sub¬ 
stantial market. Fashion Originators Guild v. Federal 
Trade Commission (CCA2d) 114 F2d 80, affirmed in 
312 US 457, 85 L ed 949, 61 S Ct 703. The volume 
of business affected by these contracts cannot be said 
to be insignificant or insubstantial and the tendency 
of the arrangement to accomplishment of monopoly 
seems obvious. Under the law, agreements are for¬ 
bidden which ‘tend to create a monopoly,’ and it is 
immaterial that the tendency is a creeping one rather 
than one that proceeds at full gallop; nor does the law 
await arrival at the goal before condemning the direc¬ 
tion of the movement.” 

This Court has cited the foregoing case to hold, U. S. v. 
Maryland & Virginia Milk Producers Ass } n., etc., et al., 
supra: 

“Also it is unreasonable, per se, to foreclose competi¬ 
tors from any substantial market.” 

It is clear that by tying the sale of the “Guide” to the 
sale of the membership, plaintiff, a competitor, is fore¬ 
closed from that market of more than 30,000 members. 

Although there may be no sanctions by way of expulsion 
for non-purchase of needed additional subscriptions, it is 
alleged (J. A. 7) that defendants exercise “subtle in¬ 
fluences” in lieu of sanctions. “Subtle influences may be 
just as effective as the threat or use of formal sanctions 
to hold people in line.” U. S. v. National Association of 




16 


Real Estate Boards, et al., 339 U. S. 485, 489, 70 S. Ct. 
711, 94 L. ed. 1007 (1950). 

The tying device itself can have no purpose except to 
suppress competition. Standard Oil Co. of California v. 
U. S., supra, 337 TJ. S. at pp. 305, 306: 

“Tying agreements serve hardly any purpose beyond 
the suppression of competition. The justification most 
often advanced in their defense—the protection of the 
good will of the manufacturer of the tying device— 
fails in the usual situation because specification of the 
type and quality of the product to be used in connec¬ 
tion with the tying device is protection enough. If 
the manufacturer’s brand of the tied product is in 
fact superior to that of competitors, the buyer will 
presumably choose it anyway. The only situation, 
indeed, in which the protection of good will may 
necessitate the use of tying clauses is where specifica¬ 
tions for a substitute would be so detailed that they 
could not practicably be supplied. In the usual case 
only the prospect of reducing competition would per¬ 
suade a seller to adopt such a contract and only his 
control of the supply of the tying device, whether 
conferred by patent monopoly or otherwise obtained, 
could induce a buyer to enter one. See Miller, Un¬ 
fair Competition 199 et seq. (1941); Note, 49 Col L 
Rev. 241, 246 (1949). The existence of market con¬ 
trol of the tying device, therefore, affords a strong 
foundation for the presumption that it has been or 
probably will be used to limit competition in the tied 
product also.” 

The District Judge in the Memorandum sustaining the 
Motion to Dismiss the First Amended Complaint (J. A. 
39, 40, et seq.) w’as of the opinion that defendants’ “tie- 
in” of the “Guide” with the sale of the membership was 
(J. A. 40, 41): “. . . similar to one wiiere a professional 
or trade association bills its members for dues wdiich 
include a trade or professional publication but sells the 
publication to outsiders.” The District Judge sustained 
the Motion to Dismiss the Second Amended Complaint 
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without written opinion, merely adhering to the former 
ruling. Hence, the District Judge apparently applied the 
same inference to the Second Amended Complaint. Al¬ 
though that portion of the opinion of the District Judge 
quoted above will be further discussed in the section of 
this brief directed toward the Second Count, the statement 
of the District Judge quoted above was obviously in his 
mind in his approach to the whole case. 

It is submitted that the inference drawn by the District 
Judge, unfavorably to plaintiff, is neither permissible to 
be drawn in testing the sufficiency of plaintiff’s Complaint 
under the rule of Callaway v. Hamilton National Bank, 
etc., et al., supra, nor does it rest upon a sound interpre¬ 
tation of the charge contained in the First Count of the 
Second Amended Complaint. Therein it is clearly alleged 
that the activities of defendant are for the purpose of 
driving plaintiff out of the automobile Guide business, an 
inference which conflicts with that drawn by the trial 
judge and which completely changes the tenor of plain¬ 
tiff’s claim. 

(a)(ii) First Count Charges Violations Unlawful per se 
by Defendants’ Use of Exclusive Dealing Arrangements. 

The First Count of the Second Amended Complaint 
charges NADA and the Guide Company with exclusive 
arrangements between themselves for the publication and 
sale by the Guide Company of all NADA requirements for 
the “Guide,” not only for the members of NADA, but also 
for non-members, including used car dealers, lending 
agencies and insurance companies (J. A. 8). The effect 
of excluding plaintiff from so large a segment of its 
prospective customers (new car dealers and others) is 
immediately to be seen. Unless this is stopped, plaintiff 
will soon be out of business. Plaintiff is each year, as 
a result of these exclusive dealing arrangements, at once 
deprived of an opportunity to attempt to sell its “Blue 



18 


Book” to more than 30,000 new car dealers (members of 
NAD A). 

Exclusive dealing arrangements are also foisted on 
members of NAD A by the corporate defendants (J. A. S). 
Each member of NADA becomes a salesman for the 
“Guide” to non-members of NADA, who must be kept 
informed of the basis upon which so large a number 
of new car dealers are dealing in used cars. Used car 
dealers, lending agencies and insurance companies must 
know how new car dealers are valuing used cars for 
trade-in purposes and to learn that non-members are sold 
the “Guide” by members of NADA to whose interest it 
is to increase circulation, so that, in turn, members of 
NADA have more reliable information in the “Guide.” 

To enforce the scheme, subtle influences, in lieu of sanc¬ 
tions, are employed, a method which, as has been shown, 
is unlawful. U. S. v. National Association of Real Estate 
Boards, et al. y supra. 

Exclusive dealing arrangements are unlawful. Stand¬ 
ard Oil Co. of California v. U. S., supra, 337 U. S. at p. 
311: 

“Congress has authoritatively determined that those 
practices are detrimental where their effect may be to 
lessen competition.” 

That competition is lessened in the case at bar is clear. 

It may be argued by defendants that Standard Oil Co. 
of California is a case under Section 3 of the Clayton Act. 
The Court said, 337 U. S. at p. 314: 

“Since the decree below is sustained by our interpre¬ 
tation of § 3 of the Clayton Act, w’e need not go on 
to consider whether it might also be sustained by § 1 
of the Sherman Act.” 

The District Judge, 78 F. Supp. 850, 874, as is stated by 
the Supreme Court, 337 U. S. at p. 299, was: 
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. . compelled to find the practices here involved to 
be violative of both statutes.” 

The government had alleged the exclusive arrangements, 
337 U. S. at p. 294, to be: 

. . violative of § 1 of the Sherman Act and § 3 of 
the Clayton Act.” 

Furthermore, the Second Amended Complaint demands 
general relief (J. A. 10) and will support application of 
that section of the Clayton Act, as well as the Sherman 
Act, if this Court deems it necessary to apply it. 15 
USCA § 14. 

In Lawlor v. National Screen Service Corp ., et al., 99 
F. Supp. ISO (D. C. E. D. Pa., 1951), Judge McGranery, 
present Attorney General-designate of the United States, 
considered on plaintiffs’ motions for summary judgment, 
a case under the Sherman Act in which defendant motion 
picture producer-distributors had made exclusive-dealing 
arrangements for advertising accessories with defendant 
National Screen. Summary judgment was granted plain¬ 
tiffs against National Screen but denied on the conspiracy 
or combination phases of the case against defendant Na¬ 
tional Screen and defendant movie producer-distributors. 
The Court said, 99 F. Supp. at pp. 187, et seq.: 

“The charge of conspiracy among all the defendants 
to create a monopoly is based on the fact of the exist¬ 
ence of the exclusive contracts between National 
Screen and each of the eight producer-distributor de¬ 
fendants or their affiliates. No attempt is made to 
prove an express agreement. Of course, the law is 
well settled that ‘It is not necessary to find an ex¬ 
press agreement in order to find a conspiracy. It is 
enough that a concert of action is contemplated and 
that the defendants conformed to the arrangement.’ 
United States v. Paramount Pictures, 334 U. S. 131, 
142, 68 S.Ct. 915, 922, 92 L.Ed. 1260; accord, Inter¬ 
state Circuit v. United States, 306 U. S. 208, 226-227, 
59 S.Ct. 467, 83 L.Ed. 610; Ball v. Paramount Pic- 
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tures, Inc., 3 Cir., 169 F.2d 317, 319. ‘Uniform par¬ 
ticipation by competitors in a particular system of 
doing business where each is aware of the other’s 
activities, the effect of which is restraint of interstate 
commerce, is sufficient to establish an unlawful con¬ 
spiracy under the statutes before us.’ Goldman The¬ 
atres v. Loewr’s, Inc., supra, 150 F.2d at page 745. 
The existence of the several exclusive license agree¬ 
ments is evidence of a uniform participation by com¬ 
petitors in a particular system of doing business, and 
the effect of that system is to create a monopoly in 
National Screen. Without additional evidence, it can¬ 
not be said that a conspiracy exists. The essence of 
conspiracy, in the absence of actual agreement, is 
scienter by the conspirators: a mutual awareness of 
each other’s activities, a contemplated concert of ac¬ 
tion. There may be circumstances in w’hich mutual 
knowledge should be inferred in the absence of speci¬ 
fic proof. See Rostow% ‘Monopoly under the Sherman 
Act: Powder or Purpose?’ (43 Ill. Law Rev. 745, 781- 
785). Evidence of such circumstances is not available 
in these cases at this point of the proceedings. The 
affidavits submitted by the defendants clearly indicate 
that each producer-distributor entered into its agree¬ 
ment with National Screen independently, for legiti¬ 
mate business reasons related to its own enterprise; 
the contracts were entered into over a period of eight 
years, for varying periods of time, and they contained 
varying financial provisions which even now appear 
to be unknowm to defendants not privy to a particular 
contract. Of couse (sic), if mutual awareness were 
actually present, it could not be explained away by 
such allegations of the ‘normal processes of competi¬ 
tion * * V United States v. Crescent Amusement 
Co., 323 U. S. 173, 183, 65 S.Ct. 254, 259, 89 L.Ed. 
160. Perhaps proof of mutual awareness may be 
possible; nevertheless, from the development of the 
situation as described, it cannot be presumed. Plain¬ 
tiffs point to various provisions in the licensing con¬ 
tracts which undoubtedly establish that each producer- 
distributor w*as aware that the others w’ere also deal¬ 
ing writh National Screen; and that much was ad¬ 
mitted at the bar of the court during oral argument. 
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Those contract provisions fall short of establishing 
that each knew the other was dealing with National 
Screen in such a manner that their combined action 
would necessarily run afoul of the law. In the an¬ 
swers to the complaints, the producer-distributor de¬ 
fendants deny knowledge of each other’s contracts. 
The court has examined the record carefully and no¬ 
where is the element of mutual awareness admitted 
or established. Consequently, on the issue of con¬ 
spiracy, a disputed question of fact appears, preclud¬ 
ing summary judgment. 

“The nature of the injunctive relief prayed is based 
upon the assumption of the existence of both monop¬ 
oly and conspiracy, entailing a decree running against 
all defendants. Since, on summary judgment, monop¬ 
oly, and not conspiracy, has been established, a decree 
can issue against monopoly by National Screen, but 
not against conspiracy by the producer-distributor 
defendants. Because of the intimate relationship 
of the latter to the problem of monopoly, it will be 
difficult to frame a suitable decree leaving these out 
of consideration. Nevertheless, the plaintiffs are 
entitled to a decree restraining National Screen from 
monopolizing the business of distributing standard 
accessories, so that they will be able to engage in 
that business under fair, competitive conditions. 
Rather than issue a decree now, the court feels 
that it would be more advisable to permit the parties 
to submit proposed terms for a decree and to hear 
argument on them. Accordingly, it will be so or¬ 
dered. ” 

In the case at bar, it is plain that the two corporate 
defendants and the four individual defendants who hold 
identical offices in both corporations, have scienter. More¬ 
over, the other individual defendants who work for both 
defendant corporations, have scienter. The members of 
NAD A have scienter because they are alleged to partici¬ 
pate in the scheme (J. A. 7). 

Like Lawlor, supra, plaintiff here, without judicial re¬ 
lief, is excluded from competition. 
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The same violation of the Sherman Act has been found 
in U. S. v. Richfield Oil Corp., 99 F. Supp. 280, 297, 
(par. (12)), (D. C. S. D. Calif., Cent. Div., 1951), ajfd. 

per curiam, . U. S., . S. Ct., 96 L. ed. 

(Adv. Ops.) 576 (1952). 

Defendants may claim that one corporate defendant is 
a mere subsidiary of the other. But common ownership 
and control of corporations do not liberate their agree¬ 
ments from illegality under the Sherman Act. Kiefer- 
Stewart Co. v. Seagram & Sons, Inc., supra, 340 U. S. 
at p. 215; U. S. v. Yellow Cab Co., et cd., 332 U. S. 218, 
227, 67 S. Ct. 1560, 91 L. ed. 2010 (1947). 

(a) (iii) First Count Charges Violation Unlawful per se 
by Defendants’ Use of Boycott. 

The First Count of the Second Amended Complaint 
(Par. 9 and 10) alleges the purpose and effect of de¬ 
fendants’ acts, with NADA members, to be to boycott 
plaintiff’s “Blue Book,” (J. A. 6, 7, 8). 

Therefore, regardless of motive, the arrangement is 
unlawful per se. In Fashion Originators 9 Guild, etc., 
et al. v. F. T. C., supra, a vertical combination of pro¬ 
ducers and consumers of women’s dresses 'was held to 
be in violation of the Sherman Act, and unlawful per se, 
The Court said, 312 U. S. at p. 465: 

“Not only does the plan in the respects above dis¬ 
cussed thus conflict with the principles of the Clayton 
Act; the findings of the Commission bring petitioners’ 
combination in its entirety well within the inhibition 
of the policies declared bv the Sherman Act itself. 
Section 1 of that Act makes illegal every contract, 
combination or conspiracy in restraint of trade or 
commerce among the several states; section 2 make*' 
illegal every combination or conspiracy which monopo¬ 
lizes or attempts to monopolize any part of that trade 
or commerce. Under the Sherman Act ‘competition 
not combination, should be the law of trade.’ Na- 
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tional Cotton Oil Co. v. Texas, 197 US 115, 129, 49 
L ed 689, 694, 25 S Ct 379. And among the many 
respects in which the Guild’s plan runs contrary to 
the policy of the Sherman Act are these: it narrows 
the outlets to which garment and textile manufactur¬ 
ers can sell and the sources from which retailers can 
buy (W. W. Montague & Co. v. Lowry, 193 US 38, 45, 
48 L ed 608, 611, 24 S Ct 307; Standard Sanitary Mfg. 
Co. v. United States, 226 US 20, 48, 49, 57 L ed 107, 
117, 118, 33 S Ct 9); subjects all retailers and manu¬ 
facturers who decline to comply with the Guild’s pro¬ 
gram to an organized boycott. (Eastern States Retail 
Lumber Dealers’ Asso. v. United States, 234 US 600, 
609-611, 58 L ed 1490, 1498, 1499, 34 S Ct 951, LRA 
1915A 788); takes away the freedom of action of mem¬ 
bers by requiring each to reveal to the Guild the inti¬ 
mate details of their individual affairs (United States 
v. American Linseed Oil Co. 262 US 371, 389, 67 L ed 
1035,1041, 43 S Ct 607); and has both as its necessary 
tendency and as its purpose and effect the direct sup¬ 
pression of competition from the sale of unregistered 
textiles and copied designs (United States v. Ameri¬ 
can Linseed Oil Co. supra (262 US at 389, 67 L ed 
1041, 43 S Ct 607)).” 

To paraphrase the foregoing quotation in its direct ap¬ 
plication to the case at bar, it can well be said that the 
plan of the defendants narrows the outlets to which plain¬ 
tiff can sell and the sources from which NADA members, 
as well as NADA itself, can buy, and subjects plaintiff to 
an organized boycott, having as its necessary tendency 
and its purpose and effect the direct suppression of com¬ 
petition from plaintiff’s “Blue Book” with defendants’ 
“Guide.” 

Although defendants in the case at bar have not yet 
achieved a complete monopoly, it is sufficient to state a 
case if defendants’ plan really tends to that end. 312 
U. S. at p. 466. 

The Court held the violation to be unlawful per se, 
affirming the action of the Federal Trade Commission in 
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refusing to hear evidence in justification, stating, 312 
U. S. at p. 468: 

. . the reasonableness of the methods pursued by 
the combination to accomplish its unlawful object is 
no more material than would be the reasonableness of 
the prices fixed by unlawful combination.” 

It is true that the Fashion Guild was found to have prac¬ 
tised direct coercion by levying fines and no levy of fines 
is alleged on the part of NADA in the case at bar. Never¬ 
theless, as has been shown, “subtle influences may be just 
as effective as the threat or use of formal sanctions to 
hold people in line.” U. S. v. National Association of Real 
Estate Boards, et al., supra. Subtle influences in lieu of 
sanctions are directly charged in the First Count of the 
Second Amended Complaint (J. A. 7). 

In American Federation of Tobacco Growers, Inc. v. 
Neal, et al., 1S3 F. (2d) 869 (C. C. A. 4th, 1950), Chief 
Judge Barker held to be unlawful per se a combination of 
tobacco producers and marketers which operated to ex¬ 
clude plaintiff from the allotment of time in the sale of 
tobacco at a warehouse in the area of Danville, Virginia, 
defendants in the case having refused to allot time to 
plaintiffs. The appeal was from a summary judgment 
for defendants. After a consideration of the facts the 
Court ordered the case reversed with directions to grant 
plaintiff injunctive relief against the violations alleged 
and to determine the issue of damages in accordance 
with the usual practice. 183 F. (2d) at p. 874. Rejecting 
defendants’ contention that the restraints employed were 
reasonable, the Court held the restraints to be unreason¬ 
able per se, for which no justification is possible in law. 
183 F. (2d) at p. 873: 

“As to the contention that the restraint of trade here 
involved was a reasonable one, it is a sufficient answer 
that the effect of the action of the defendants was to 
exclude a competitor from a substantial market in 
interstate commerce; and it is well settled that such 
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exclusion is unreasonable per se. ‘The purpose of the 
anti-trust laws—an intendment to secure equality of 
opportunity—is thwarted if group-power is utilized to 
eliminate a competitor who is equipped to compete’. 
William Goldman Theatres v. Loew’s, Inc., 3 Cir., 150 
F. 2d 738, 743. ‘Not only is price fixing unreasonable, 
per se, * * * but also it is unreasonable, per se, to 
foreclose competitors from any substantial market’ 
International Salt Co. v. United States, 332 U. S. 392, 
396, 6S S. Ct. 12, 15, 92 L. Ed. 20; Fashion Origina¬ 
tors Guild v. Federal Trade Comm., 2 Cir., 114 F. 2d 
80, affirmed 312 U.S. 457, 61 S.Ct. 703, 85 L.Ed. 949. 
‘The anti-trust laws are as much violated by the pre¬ 
vention of competition as by its destruction * * *. 
It follows a fortiori that the use of monopoly power, 
however lawfully acquired, to foreclose competition, to 
gain a competive (sic) advantage, or to destroy a 
competitor, is unlawful.’ United States v. Griffith, 334 
U.S. 100, 107, 68 S.Ct. 941, 945, 92 L.Ed. 1236. See 
also Fashion Originators Guild v. Federal Trade 
Comm., 312 U.S. 457, 668, 61 S.Ct. 703, 85 L.Ed. 949; 
American Medical Ass’n. v. United States, 317 U.S. 
519, 63 S.Ct. 326, 87 L.Ed. 434.” 

There can be no dispute that the First Count of the 
Second Amended Complaint in the case at bar effectively 
alleges a plan to foreclose plaintiff from a substantial 
market, and the combination of NADA and the publishing 
company, and both corporations with their identical offi¬ 
cers, and with members of NADA is a clear violation of 
the Sherman Act. 

See also, Eastern States Retail Lumber Dealers' Asso¬ 
ciation v. U. S., 234 U. S. 600, 34 S. Ct. 951, 58 L. ed. 1490 
(1914). 

(b) First Count Charges Unreasonable Restraints of 
Trade, in Violation of “Rule of Reason.’’ 

The First Count of the Second Amended Complaint 
fairly alleges that plaintiff has, since 1926, published and 
sold used car information in its “Blue Book” in interstate 
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commerce. Defendants are alleged to be in competition 
in interstate commerce with the publication and sale of 
similar information in defendants’ “Guide.” Defendant 
NADA, an association of more than 30,000 of 43,000 new 
car dealers, is alleged to have contracted, combined and 
conspired with the Guide Company, all of whose assets it 
has acquired, for the purpose of monopolizing sale of 
used car information, not only among NADA members, 
but also among non-members, including some non-member 
new car dealers, used car dealers, lending agencies and 
insurance companies. To accomplish their unlawful ob¬ 
jects, defendants have required every purchaser of a 
NADA membership to take a subscription to the “Guide,” 
immediately acquiring a circulation in excess of 30,000; 
have imposed requirements for exclusive dealing and en¬ 
gaged in a boycott of the “Blue Book,” enforcing all of 
these arrangements by subtle influences in lieu of sanc¬ 
tions. Each member of NADA is alleged to be persuaded 
to become a salesman of the “Guide” to increase its cir¬ 
culation among used car dealers and others, in turn mak¬ 
ing it necessary" for members to purchase additional sub¬ 
scriptions of the “Guide” for the selling force of each 
member. So on the ball rolls; as the monopoly becomes 
more complete it becomes more necessary to conform to 
its details. When so large a circulation is initially cre¬ 
ated by the tie-in sale, used car dealers, lending agencies 
and insurance companies need to buy the “Guide” to be 
informed of the basis upon which so many new car deal¬ 
ers deal in used cars, and in turn, when non-members of 
NADA buv the “Guide,” members need it more than ever. 

Moreover, members of NADA are persuaded, enter¬ 
tained and insidiously coerced to purchase additional sub¬ 
scriptions to the “Guide,” characterized as an “official” 
NADA publication. Price concessions are alleged to be 
gran'ed, directed against making competition economically 
impossible. 
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What now becomes more evident from the allegations of 
the Complaint than that defendants have contracted, com¬ 
bined and conspired to restrain trade in an “unreasonable” 
manner? No one, plaintiff, or anyone else, can compete 
with defendants under the circumstances in which defend¬ 
ants sell their “Guide,” circumstances which have been 
created and planned to destroy and prevent competition. 

Trade associations, as NADA is in fact a trade asso¬ 
ciation, engage in unlawful activity when their purpose 
is to restrain competition or to force out of the trade per¬ 
sons who are not members of the association. 36 am. .tur. 
519, 520, Monopolies, Combinations, etc., § 37. 

Eastern States Retail Lumber Dealers’ Association v. 
U. S., supra, 234 U. S. at p. 614, contains a similar hold¬ 
ing: 

“WTien the retailer goes beyond his personal right, 
and, conspiring and combining with others of like 
purpose, seeks to obstruct the free course of inter¬ 
state trade and commerce and to unduly suppress 
competition by placing obnoxious wholesale dealers 
under the coercive influence of a condemnatory report 
circulated among others, actual or possible customers 
of the offenders,.he exceeds his lawful rights, and such 
action brings him and those acting with him within 
the condemnation of the act of Congress, and the Dis¬ 
trict Court was right in so holding. It follows that 
its decree must be affirmed.” 

Associated Press, et al. v. U. S., 326 U. S. 1, 12, 14, 15, 
65 S. Ct. 1416, 89 L. ed. 2013 (1945) is replete with simi¬ 
lar statements: 

“Combinations are no less unlawful because they 
have not as yet resulted in restraint. An agreement 
or combination to follow a course of conduct which 
will necessarily restrain or monopolize a part of 
trade or commerce may violate the Sherman Act, 
whether it be ‘wholly nascent or abortive on the one 
hand, or successful on the other/ 
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• • • • 

“The net effect is seriously to limit the opportunity 
of any new paper to enter these cities. Trade re¬ 
straints of this character, aimed at the destruction 
of competition, tend to block the initiative which 
brings newcomers into a field of business and to 
frustrate the free enterprise system which it was the 
purpose of the Sherman Act to protect. 

• • • • 

“Nor can we treat this case as though it merely in¬ 
volved a reporter’s contract to deliver his news re¬ 
ports exclusively to a single newspaper, or an exclu¬ 
sive agreement as to news between two newspapers in 
different cities. For such trade restraints might well 
be ‘reasonable,’ and therefore not in violation of the 
Sherman Act. Standard Oil Co. v. United States, 
221 US 1, 55 L ed 619, 31 S Ct 502, 34 LRA(NS) 834, 
Ann Cas 1912D 734. But however innocent such 
agreements might be, standing alone, they would as¬ 
sume quite a different aspect if utilized as essential 
features of a program to hamper or destroy competi¬ 
tion. It is in this light that we must view this case. 

• • • • 

“While it is true in a very general sense that one can 
dispose of his property as he pleases, he cannot ‘go 
beyond the exercise of this right, and by contracts or 
combinations, express or implied, unduly hinder or 
obstruct the free and natural flow of commerce in 
the channels of interstate trade.’ United States v. 
Bausch & L. Co. 321 US 707, 722, 88 L ed 1024, 1034, 
64 S Ct 805. The Sherman Act was specifically in¬ 
tended to prohibit independent businesses from be¬ 
coming ‘associates’ in a common plan which is bound 
to reduce their competitor’s opportunity to buy or 
sell the things in which the groups compete. Victory 
of a member of such a combination over its business 
rivals achieved by such collective means cannot con¬ 
sistently with the Sherman Act or with practical, 
every-day knowledge be attributed tc individual ‘en¬ 
terprise and sagacity;’ such hampering of business 
rivals can only be attributed to that which really 
makes it possible—the collective power of an unlawful 
combination.” 
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The effect of the exclusive arrangements between the 
two defendant corporations as a violation of Section 1 of 
the Sherman Act is borne out by Fargo Glass and Paint 
Co. v. Globe American Corp., et at. 101 F. Supp. 460, 464, 
465 (D. C. N. D. Ill., E. D. 1951). The case also involved 
the acquisition by one corporation of the stock of another, 
held to be unlawful. 

A case very like the one at bar is Wheeler-Stenzel Co. 
v. National Window Glass Jobbers’ Association. 152 Fed. 
S64 (C. C. A. 3rd, 1907). The cited case was before the 
Clayton Act and yet the Court struck down as unlawful, 
in violation of the Sherman Act, arrangements made by 
an association of wholesale glass dealers, whereby its 
members through arrangements with the manufacturer, 
were able to buy window glass at a lesser cost than non- 
members. Regardless of the number of statutes passed 
since the date of the decision just cited, which would 
render the agreement unlawful, were it not in violation 
of the Sherman Act, the Court in considering the question 
found the arrangement to be bad because, says the Court, 
152 Fed. at p. 868: 

“The Supreme Court has also decided that a contract 
or combination, whose object or necessary result is 
to destroy competition in whole or in part, in trade 
or commerce among the states, is in restraint thereof, 
and therefore writhin the inhibition of the act.” 

In W. W. Montague & Co. v. Lowry, 193 U. S. 3S, 24 
S. Ct. 307, 48 L. ed. 608 (1904), the Supreme Court held 
to be in violation of the Sherman Act an association of 
wholesale dealers in tiles, mantels and grates in San 
Francisco and non-resident manufacturers thereof, in 
which the dealers agreed not to purchase from manufac¬ 
turers not members of the association, and not to sell 
tiles to non-members for less than list prices, which were 
more than fifty per cent higher than prices to members; 
while the manufacturers agreed not to sell their products 
to non-members under penalty of forfeiture of member- 
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ship. It is true there was a penalty of forefeiture of 
membership involved. But in the case at bar it is alleged 
that in lieu of the sanction of forfeiture of NADA mem¬ 
bership, subtle influences are used, a test which the Su 
preme Court has held to be equally violative of the law. 
U. S. v. ’National Association of Real Estate Boards, supra. 

Under a Michigan statute, similar to Section 1 of the 
Sherman Act, Hunt v. Riverside Cooperative Club, 140 
Mich. 538, 104 N. W. 40, 112 A. S. R. 420 (1905), the 
Court held, 112 A. S. R. at p. 424: 

“We cannot determine this object by looking at either 
organization as an entity apart from the other. The 
two organizations are intimately connected—so inti¬ 
mately that their common clerk testifies that he does 
not know whether the fund derived from the five per 
cent addition to contracts by master plumbers, which 
aggregate eleven thousand dollars, belongs to the one 
or to the other. The twro organizations co-operate, and 
were intended to co-operate. As members of the 
Riverside Club the plumbers arrange to purchase their 
supplies. Under that arrangement each member se¬ 
cures the same prices, and prices more favorable than 
competing nonmembers can secure. As members of 
the Master Plumber’s (sic) Exchange, these plumbers 
fix the price at which they will sell these supplies. It 
is scarcely necessary to say that this agreement re¬ 
stricts, if it does not destroy, competition between 
these members. The advantage that this arrangement 
gives the plumber members over the plumber non¬ 
members is obvious. The latter must buy their sup¬ 
plies either in the local markets at excessive prices, or 
abroad at a great disadvantage. It is scarcely neces¬ 
sary to say that this arrangement vras designed to 
create, and tends to create, a practical, though pos¬ 
sibly incomplete, monopoly in favor of the plumber 
members. As members of the Master Plumbers’ Ex¬ 
change, the plumbers fixed the prices—thereby re¬ 
stricting competition among themselves—at which 
they will sell the supplies, of which they had a practi¬ 
cal monopoly. The manifest purpose of the two or¬ 
ganizations, then, is to give to the master plumber 
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members a monopoly of selling plumbers’ supplies in 
the city of Detroit, and at the same time to restrict 
competition among themselves in effecting such sales.” 

The similarity is obvious. Just as plumbers arranged 
with each other as members of an association to buy sup¬ 
plies at a fixed price, and to require the supplies to be 
sold to non-members at a higher price, so members of 
NADA arranged to sell to themselves at one price and 
to non-members at a higher price. 

See also, Charles A. Ramsay Co. v. Associated Bill¬ 
posters, etc., et al., 260 U. S. 501, 43 S. Ct. 167, 67 L. ed. 
36S (1923). 

But whether a complete examination of the case at bar 
would reveal restraint of trade, unreasonable under the 
Sherman Act, or not, clearly a mere examination of the 
First Count of the Second Amended Complaint cannot 
result in the conclusion that no unlawful restraint is 
alleged. As has been said, Board of Trade v. U. S., 246 
U. S. 231, 238, 38 S. Ct. 242, 62 L. ed. 683 (1918): 

“But the legality of an agreement or regulation can¬ 
not be determined by so simple a test as whether it 
restrains competition. Every agreement concerning 
trade, every regulation of trade, restrains. To bind,' 
to restrain, is of their very essence. The true test 
of legality is whether the restraint imposed is such 
as merely regulates and perhaps thereby promotes 
competition, or whether it is such as may suppress 
or even destroy competition. To determine that ques¬ 
tion the court must ordinarily consider the facts pe¬ 
culiar to the business to which the restraint is ap¬ 
plied ; its condition before and after the restraint was 
imposed; the nature of the restraint, and its effect, 
actual or probable. The history of the restraint, the 
evil believed to exist, the reason for adopting the par¬ 
ticular remedy, the purpose or end sought to be at¬ 
tained, are all relevant facts. This is not because a 
good intention will save an otherwise objectionable 
regulation, or the reverse; but because knowledge of 
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intent may help the court to interpret facts and to 
predict consequences.” 

Accordingly, it is forcefully maintained, at very least, 
that the District Judge should have overruled the Motion 
to Dismiss and taken evidence to determine whether the 
acts of the defendants suppress or destroy competition. 

(c) First Count Effectively Alleges a Public Injury. 

The First Count of the Second Amended Complaint 
clearly alleges a public injury, paragraph 10(d) (i) (ii) 
(iii) (J. A. 8), based on the preceding allegations of tying 
contract, exclusive dealing, boycott, and unreasonable 
combination of producers (defendants) and consumers 
(NADA members). 

Public injury is always present when competition is 
unlawfully restrained. The purpose of the Sherman Act 
is to protect the public interest “by the maintenance of 
competition.” U. S. v. Trenton Potteries Co., supra. The 
Sherman Act was passed because restraints of free com¬ 
petition “had come to be regarded as a special form of 
public injury.” Apex Hosiery Co. v. Leader, supra. See 
also, Paramount Famous Laskey Corporation v. U. S., 
supra, 282 U. S. at p. 43, where it is said: 

“The Sherman Act seeks to protect the public against 
evils commonly incident to the unreasonable destruc¬ 
tion of competition. ... In order to establish viola¬ 
tion of the Sherman Act it is not necessary to show 
that the challenged arrangement suppresses all com¬ 
petition between the parties. . . . The interest of the 
public in the preservation of competition is the pri¬ 
mary consideration.” 

Charles A. Ramsay Co. v. Associated Billposters, etc., 
et al., supra, 260 U. S. at p. 511: 

“The fundamental purpose of the Sherman Act was 
to secure equality of opportunity and to protect the 
public against evils commonly incident to destruction 
of competition through monopolies and combinations 
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in restraint of trade. The alleged actions of defend¬ 
ants are directly opposed to this beneficient purpose 
and are denounced by the statute.” 

U. S. v. E. C. Knight Co., et at., 156 U. S. 1, 16, 15 S. 
Ct. 249, 39 L. ed. 325 (1895): 

“Again, all the authorities agree that in order to 
vitiate a contract or combination it is not essential 
that its result should be a complete monopoly; it is 
sufficient if it really tends to that end and to deprive 
the public of the advantages which flow from free 
competition.” 

The learned District Judge, however, did not agree that 
damage to interstate competition was a sufficient public 
injury (J. A. 39, 40). Cases cited to the District Judge 
by defendants, and in turn believed by the learned Dis¬ 
trict Judge to be controlling, are forcefully contended by 
plaintiff to be inapt analogies. 

For example, Fedderson Motors, Inc. v. Ward, 180 F. 
(2d) 519, 521 (C. C. A. 10, 1950), was a case in which 
plaintiffs failed to allege efforts of competitors to sup¬ 
press competition or to create a monopoly in favor of the 
competitors. 

Likewise, District of Columbia Citizens Publishing Co., 
et at. v. Merchants and Manufacturers Association, et al., 
83 F. Supp. 994, 996 (D. C. D. C. 1949) was a case in 
which plaintiff did not allege that defendants were en¬ 
gaged in the newspaper publishing business, a business 
in which plaintiff alleged it was engaged. The Court said: 

“Obviously, the acts charged to defendants do not 
tend to create any monopoly of the newspaper pub¬ 
lishing business on the part of the defendants. They 
are not engaged in that business.” 

In Neumann v. Bastian-Blessing Co., 70 F. Supp. 447 
(D. C. N. D. Ill., E. D., 1947) defendant induced various 
suppliers to cancel the employment contract of the plain¬ 
tiff there. 
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In Ruddy Brook Clothes, Inc. v. British Foreign and 
Marine Ins. Co., et al., 103 F. Supp. (Adv. Ops.) 290, 292 
(D. C. N. D. Ill., E. D., 1951), there was no competition 
again between plaintiff and defendants. Plaintiff was in 
the clothing business and defendants were in the insurance 
business. The Court cites cases in its opinion containing 
the now familiar phrases that the Sherman Act “extended 
the inhibition to any combination or conspiracy, whatever 
its form, having injurious effects of that kind upon the 
competitive system. . . .” Further, that the Sherman 
Act’s “. . . primary purpose was to prevent undue re¬ 
straints of interstate commerce in the public interest, and 
to afford protection of the public from the subversive or 
coercive influences of monopolistic efforts.” Further, that 
the Sherman “. . . Act commands vigilance in the de¬ 
tection and frustration of all efforts unduly to restrain 
the free course of interstate commerce. . . .” Additionally, 
“there must be harm to the general public in the form of 
an undue restriction of interstate commerce.” 

The foregoing case was affirmed on other grounds, 195 
F. (2d) (Adv. Ops.) 86, (C. C. A. 7th, 1952) by an express 
holding that the restraints alleged were reasonable, at 
p. 89: 

“There is no allegation that any unreasonable re¬ 
straint has been imposed. . . .” 

Further, says the Court, at p. 90: 

“There was no competition between plaintiff and the 
defendants in the commodity in which the latter dealt 
nor was there any such competition between the plain¬ 
tiff and any other party, for the simple reason that 
plaintiff was not in the insurance business.” 

It is interesting to note that counsel for defendants in 
Ruddy Brook, supra, are counsel for defendants in the 
case at bar, and defendants appear to have applied the 
same principle in support of their Motion to Dismiss in 
each case, in respect of the alleged “lack of public in- 
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jury.” As to that point, novel where competition is 
clearly alleged between plaintiff and defendant, in Ruddy 
Brook, at p. 90, the Court said: 

“Defendants by their argument here support this 
premise for dismissal and cite authorities which are 
asserted to support it. However, in view of what we 
have said, we think it unnecessary to discuss or de¬ 
cide whether the complaint is deficient in this re¬ 
spect.” 

In Apex Hosiery Co. v. Leader, supra, the Court finds a 
complete absence of competition between the plaintiff and 
defendant labor unions. The suit arose as one for treble 
damages arising out of a sU-down strike, and was sought 
to be maintained against the labor union responsible there¬ 
for. The Court held that a conspiracy of strikers in a 
labor dispute to stop the operation of an employer’s fac¬ 
tory in order to enforce the demands of the labor union 
against the employer is not the kind of restraint of trade 
at which the Sherman Act aimed. The Court, however, 
recognizes the test of application of the Sherman Act to be 
that public injury naturally flows from suppression of 
competition. Far from being authority for defendants, 
the case is actually authority for plaintiff in the case at 
bar. 

In Arthur v. Kraft-Phoenix Cheese Corp., 26 F. Supp. 
824 (D. C. D. Md., 1938) plaintiff claimed the defendant 
refused to continue to sell plaintiff unless plaintiff agreed 
to purchase the business of another distributor who was 
indebted to defendant. The Court held that the motive 
of defendant was not to restrain trade or create a monop¬ 
oly but was activated by its desire to collect a precarious 
debt. This distinction is recognized in TJ. S. v. General 
Motors Corp., et al., 121 F. (2d) 376, 400 (C. C. A. 7th, 
1941). 

In Abouaf v. J. D. & A. B. Spreckles Co., 26 F. Supp. 
830 (D. C. N. D. Cal., 1939) the Court simply found that 
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plaintiff was not engaged in interstate commerce and 
concluded that a conspiracy which is aimed at a local 
enterprise is not within the purview of the Sherman Act. 

Hence, it becomes apparent that the cases cited to the 
District Judge by the defendants below, and in turn 
accepted as controlling by the learned District Judge, are 
not in point when the allegations of plaintiff’s Second 
Amended Complaint are examined. The First Count of 
the Second Amended Complaint clearly establishes the 
existence of competition between plaintiff and defendants 
in the sale of used car information in the form of plain¬ 
tiff’s “Blue Book” and defendants’ “Guide.” Restraints 
imposed by defendants on competition by plaintiff clearly 
have that effect upon competition which is the special 
kind of public injury regarded by the Sherman Act as 
contrary to public policy. 

(d) Second Count Effectively Charges Price Discrimina¬ 
tion in Violation 15 TTSCA § 13(a). 

The Second Count of the Second Amended Complaint 
clearly charges a price discrimination in violation of 15 
USCA $ 13(a). The statute provides in part: 

“It shall be unlawful ... to discriminate in price . . . 
where the effect . . . may be substantially to lessen 
competition or tend to create a monopoly or to in¬ 
jure or . . . prevent competition with any person who 
. . . grants . . . such discrimination. . . .” 

Nothing could be plainer than that the low price of 
the “Guide” to members of NADA is discrimination in 
price against non-members, and that the discrimination 
lessens and prevents competition by plaintiff with de¬ 
fendants, the grantors of the discrimination. 

It seems unnecessary to protract this brief by citation 
of authority on the point. Indeed the learned District 
Judge simply drew inferences on the allegations against 
plaintiff, (J. A. 40, 41) a procedure not permitted by the 
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criteria for determination of sufficiency of a complaint. 
Callaway v. Hamilton National Bank, etc., et al., supra. 

A reading of the Second Count of the Second Amended 
Complaint (J. A. 10, 11) reveals the allegation of price 
differential in sale of multiple subscriptions of the “Guide” 
to members and non-members. The District Judge, it is 
respectfully contended, erroneously inferred mere “dif¬ 
ferences between the defendants’ methods of billing . . . 
members and non-members,” (J. A. 40). That unfavorable 
inference, without inferring real difference and resultant 
discrimination in price, which in the light of Callaway, 
supra, should have been drawn, requires reversal. 

Furthermore, but again respectfully, plaintiff contends 
the District Judge was not entitled to find from the 
complaint (J. A. 40, 41) that: 

“The situation is similar to one where a professional 
or trade association bills its members for dues which 
include a trade or professional publication but sells 
the publication to outsiders.” 

The “Guide” is neither a trade nor professional journal 
but is a statistical guide book equally useful to non¬ 
members as well as to members. It has been, and is, the 
subject of competition in interstate commerce, but de¬ 
fendants will soon have a monopoly unless an equality of 
competition is restored by elimination of the price dis¬ 
crimination alleged. 

As to the sufficiency of the complaint in general, see: 

Weinberg v. Sinclair Refining Co., 48 F. Supp. 203 
(D. C. E. D. N. Y., 1942) 

Alabama Independent Service Station Ass’n. v. 
Shell Petroleum Corp., 28 F. Supp. 386 (D. C. 
N. D. Ala. S. D., 1939) 

Gibson Canning Co. v. American Can Co., 1 F. 
Supp. 242 (D. C. E. D. HI., 1932). 
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(e) Third Count Effectively Charges Violation of 15 
USCA § 13a by Sales at Unreasonable Prices. 

The applicable statute provides in part: 

“It shall be unlawful for any person ... to sell, or 
contract to sell, goods at unreasonably low prices for 
the purpose of destroying competition or eliminating 
a competitor. . . .” 

The Third Count of the Second Amended Complaint 
makes those allegations (J. A. 13, 14). The price charged 
by defendants is specifically alleged as is the malevolent 
purpose of the sales. Consequently, the Second Amended 
Complaint should suffice to take the case to hearing on 
the facts. 

See, generally: 

Gordon, etc. v. Independent, etc. Candies, 9 F. R. D. 

700 (D. C. S. D. N. Y., 1949) 

A. J. Goodman & Son v. United Lacquer Mfg. Corp., 
81 F. Supp. 890 (D. C. Mass., 1949). 

The learned District Judge dismissed the Third Count 
because he felt (J. A. 41) “. . . that the allegations in the 
complaint are merely repetitions of the language of the 
statute. They are,” he held, “conclusions of the pleader 
without facts pleaded to support them.” 

Although the memorandum Tvas discussing the First 
Amended Complaint, the Second Amended Complaint was 
also dismissed because the District Judge desired to ad¬ 
here to his former ruling. 

The Third Count clearly sets out the unreasonably low 
price and the injurious effect thereof upon plaintiff (J. A. 
14). To allege anything more would not be a “short and 
plain statement” of plaintiff’s claim but would include 
evidence. Under present federal rules, indeed under com¬ 
mon law rules, plaintiff alleged enough. 

Defendants may contend that no civil action for treble 
damages or injunction will lie under the statute here 
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involved. That position is not accepted by the courts. 
The most complete discussion available to plaintiff was 
found in Balian Ice Cream Co., Inc. v. Arden Farms Co., 
et al., 94 F. Supp. 796 (D. C. S. D. Calif., Cent. Div. 1950) 
in a thorough and scholarly opinion by District Judge 
Yankwich. Reference to the opinion itself is respectfully 
requested. It contains a complete answer to any points 
which may be raised by defendants on this phase of the 
case. See also, Meyers, et al. v. Shell Oil Co., et al., 96 
F. Supp. 670, 673 (D. C. S. D. Calif., Cent. Div., 1951): 

“The defendant contends that a civil action for treble 
damages and equitable relief will not lie under Sec¬ 
tion 3 of the Robinson-Patman Act, 15 U.S.C.A. § 13a, 
because the section is a penal statute exclusively. 
Plaintiffs (sic) action does not fail for this reason. 
While a decision on this point is not necessary for a 
decision on the motion for summary judgment, the 
court is of the opinion that a private civil action for 
damages and equitable relief will lie under this sec¬ 
tion. The Court is in accord with the ruling and 
views of Judge Yankwich on this point as expressed 
in Balian Ice Cream Companv, Inc., v. Arden Farms 
Co., D. C., 94 F. Supp. 796.” 

See also, Atlanta Brick Co. v. O y Neal, 44 F. Supp. 39, 43 
(D. C. E. D. Tex., Tex. Div., 1942). 

No decided cases are to the contrary of the above au¬ 
thorities on the right to private relief. Defendants’ argu¬ 
ments to the contrary appear to be in the realm of medie¬ 
val logicians. 

(f) Demand for Injunction is Appropriate. 

The applicable statute, 15 USCA $ 26, provides in part: 

“Any . . . corporation . . . shall be entitled to sue for 
and have injunctive relief . . . against threatened loss 
or damage by a violation of the antitrust laws. . . .” 

No valid reason can be seen why the foregoing section 
should not be available to plaintiff as a remedy, in addi- 
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tion to the treble damages claimed. Indeed, even at com¬ 
mon law, before the enactment of the foregoing statute, 
injunctive relief was available in the District of Co¬ 
lumbia. Leonard v. Abner-Drury Brewing Company, 25 
App. D. C. 161 (1905). 

As has been said, Associated Press, et al. v. U. S., 
supra, 326 U. S. at p. 22: 

“The fashioning of a decree in an Anti-trust case in 
such way as to prevent future violations and eradicate 
existing evils, is a matter which rests largely in the 
discretion of the Court.” 

See also, U. S . v. Crescent Amusement Co., et al., 323 
U. S. 173, 1S9, 190, 65 S. Ct. 254, 89 L. ed. 160 (1945), 
where the Court said: 

“Dissolution of the combination will be ordered where 
the creation of the combination is itself the violation. 

• • • • 

“Those who violate the Act may not reap the benefits 
of their violations and avoid an undoing of their un¬ 
lawful project on the plea of hardship or inconveni¬ 
ence. That principle is adequate here to justify 
divestiture of all interest in some of the affiliates since 
their acquisition was part of the fruits of the conspir¬ 
acy. But the relief need not, and under these facts, 
should not, be so restricted. The fact that the com¬ 
panies were affiliated induced joint action and agree¬ 
ment. Common control was one of the instruments in 
bringing about unity of purpose and unity of action 
and in making the conspiracy effective. If that affilia¬ 
tion continues, there will be tempting opportunity for 
these exhibitors to continue to act in combination 
against the independents. The proclivity in the past 
to use that affiliation for an unlawful end warrants 
effective assurance that no such opportunity will be 
available in the future. Hence we do not think the 
District Court abused its discretion in failing to limit 
the relief to an injunction against future violations. 
There is no reason why the protection of the public 
interest should depend solely on that somewhat cum- 
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bersome procedure when another effective one is 
available.” 

Cf, Phila. Record Co. v. Manufacturing Photo-Engravers 
Ass’n. of Phila., et al., 155 F. (2d) 799,804 (C. C. A. 3rd, 
1946). 

Furthermore, 15 USCA § 18 provides in part: 

“No corporation . . . shall acquire the whole or any 
part of the assets of another corporation . . . where 
.. . the effect of such acquisition may be substantially 
to lessen competition, or to tend to create a monop¬ 
oly.” 

Violation of that statute is alleged in the facts con¬ 
tained in the Second Amended Complaint. Why should 
the trial court not enforce it? In any event, the terms 
of any injunction can be left to the discretion of the trial 
court in the first instance. There is no practical need at 
this time to argue the propriety of the terms of an in¬ 
junction when the pleading containing the claim has been 
ordered dismissed. Suffice, for the case at bar, to recog¬ 
nize the right to injunctive relief and to order the trial 
court to determine the extent of the relief to be accorded 
plaintiff. 

7. CONCLUSION 

A reading of the Second Amended Complaint in the 
light of the policy of this Court not to sustain motions to 
dismiss, unless it appears to a certainty that plaintiff 
would be entitled to no relief under any stated facts and 
to resolve all conflicting inferences in plaintiff’s favor, 
compels the conclusion that the ^Motion to Dismiss was 
erroneously granted below. 

Accordingly, it is forcefully maintained that the judg¬ 
ment below, at very least, should be reversed and the 
case remanded for further proceedings to permit plaintiff 
to proceed with the proof of its allegations. 
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Trebuhs Realty Co., Inc., et al. v. News Syndicate Co., 
Inc., et al., 12 F. R. D. (Adv. Ops.) 110, 111 (D. C. S. D. 
N. Y., 1951) disposes of defendants’ other contentions: 

“All defendants, relying in their briefs on Rules 10(b) 
and 12(e), Fed. Rules Civ. Proc. 28 U.S.C.A. meet the 
complaint by a joint motion ‘to compel separate state¬ 
ments of claims’. 

“A pleading should contain a short and plain state¬ 
ment of the claim, and be simple, concise and direct 
A complaint which meets these requirements is suf¬ 
ficient except where it ‘* * * is so vague or ambiguous 
that a party cannot reasonably be required to frame 
a responsive pleading * * 

“Under the Federal Rules of Civil Procedure, the 
function of a complaint is to afford fair notice to the 
adversary of the nature and basis of the claim as¬ 
serted and a general indication of the type of litiga¬ 
tion involved. 

“The instant complaint meets that test. It states in 
essence that the defendants have conspired, in viola¬ 
tion of the anti-trust statutes, to deny the plaintiffs 
as theatre operators the advantages, accorded to 
others who produce plays, of a scale of rates which 
becomes lower as the volume of amusement advertis¬ 
ing increases. It gives to the defendants fair notice 
of the nature and basis of the claim asserted and a 
general indication of the type of litigation involved. 
“Ample instrumentalities are afforded the defendants 
under Part V. F.R.Civ.P., to inform themselves in 
greater detail concerning the allegations of the com¬ 
plaint.” . . . Motion denied. 

Moreover, the opinion of this Court on reversal, may 
well, and plaintiff contends should, result in the entry of 
summary judgment below in plaintiffs favor on the ground 
that the defendants are guilty of violation of the Anti-trust 
Acts in a manner illegal per se. 

Litigation in Anti-trust cases is now generally recog¬ 
nized to be slow and tortuous, consuming much more time 
than is true of ordinary cases, the big case: procedural 
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PROBLEMS IX ANTITRUST LITIGATION, 64 HARV. L. REV. 27 

(1950). One of the reasons for the long delay in Anti¬ 
trust cases, may well be the reluctance of courts to apply 
well-understood principles to new cases. In Anti-trust 
cases the facts usually have never before been judicially 
interpreted in a parallel case in the same industry. 

This Court may dispense with any lengthy hearing of 
the case at bar, in its opinion on reversal, by holding the 
allegations of plaintiff’s Second Amended Complaint prop¬ 
erly to charge the illegality per se of defendants’ acts, and 
by finding that separation of the two defendant corpora¬ 
tions and divestiture of their assets are appropriately 
adapted to meet the necessities of plaintiff’s case. On 
such an opinion it is forcefully maintained by plaintiff 
that litigation between the parties in the case at bar would 
speedily end, because plaintiff contends that defendants 
cannot deny the charges made. 

Thus, in the light of the foregoing, the judgment below 
should be reversed. 

Respectfully Submitted, 

Milton W. King 
Bernard I. Nordlinger 
Paul E. Price 
Wallace Luchs, Jr. 

Robert B. Frank 
Attorneys for Appellant 

King & Nordlinger 

419 Southern Building 
Washington 5, D. C. 

McKinley, Price & Appleman 
33 North LaSalle Street 
Chicago, Illinois 
Of Counsel 
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57 Filed Sep 14 1951 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Civil Division 

NATIONAL USED CAR MARKET REPORT, INC. 

a corporation 

Plaintiff, 

v. 

NATIONAL AUTOMOBILE DEALERS ASSOCIATION 

a corporation, et al. 

Defendants. 

Civil Action No. 600—51 

Second Amended Complaint for Damages, Injunction 

and Attorneys’ Fees 

First Count 

1. This is an action filed under the provisions of Title 
15, U. S. Code, Sec. 1, as amended, and involves a claim 
in excess of Three Thousand Dollars ($3,000) exclusive of 
interest, attorneys’ fees and costs. 

2. Plaintiff is a corporation organized and existing 
under the laws of the State of Illinois and brings- this 
suit in its own right. Its principal place of business is 
at 900 South Wabash Avenue, Chicago, Illinois. 

3. Defendant National Automobile Dealers Association 
(hereinafter termed “NADA”) is a corporation organized 
and existing under the laws of the State of Delaware 
having its principal place of business at 1026 Seventeenth 
Street, Northwest, Washington, D. C. Defendant National 
Automobile Dealers Used Car Guide Company (herein¬ 
after termed “Guide Company”) is a corporation organ- 
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ized and existing under the laws of the State of Delaware 
having its principal place of business at 1026 Seventeenth 
Street, Northwest, Washington, D. C. 

Defendants R. D. McKay, J. Saxton Lloyd, Turner A. 
Summers and Frederick Sutter are, respectively, Presi¬ 
dent, Vice-President, Treasurer and Secretary of both 
corporate defendants. Defendant Donald C. Barn- 
58 hart is the Business Manager of both corporate de¬ 
fendants. Defendants Everett W. Lawrence and 
George W. Swaine are Editors of the Guide Company. 
Defendant M. Robert Deo is the Managing Editor of the 
Guide Company. 

4. Plaintiff for a long period of time, to wit, since 
1926, has been, and now is, engaged in the business of 
publishing, distributing and selling a ‘ ‘Blue Book,” and 
a pocket-size edition thereof, to persons, firms and corpora^ 
tions situated throughout the United States, for which pur¬ 
pose it sends its salesmen and representatives throughout 
the several States of the United States to obtain orders, 
and from time to time uses means of interstate transporta¬ 
tion, including the United States mails, for the advertise¬ 
ment and delivery of its periodicals to, and collection of 
the purchase prices from, prospective and actual purchas¬ 
ers in interstate commerce throughout the several States. 
Both editions of the “Blue Book” contain information for 
use in the purchase, or sale, or acceptance as security, 
or “ trade-in, ” of used cars. The pocket-size edition of 
the “Blue Book,” which obtains the greatest circulation, 
contains factory prices, characteristics and specifications, 
motor and serial numbers, weights and insurance symbols 
pertaining to each model and make automobile and truck 
in current use in the United States. Both editions now 
are, and have been since 1926, sold to new and used car 
dealers, lending agencies and insurance companies. 
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5. Defendant NADA was formed as a non-stock cor¬ 
poration, not for profit, on or about the 29th day of May, 
1942, by the filing of a Certificate of Incorporation in the 
office of the Secretary of the State of Delaware, substan¬ 
tially identical to the Charter of the other corporate de¬ 
fendant hereinafter mentioned. The membership of de¬ 
fendant NADA consists of more than 30,000 of the 43,000 
persons, firms and corporations engaged in the retail 
sale of new automobiles in the several States of the 
United States. The purpose of said corporate defendant, 

among others, is to encourage and procure coopera- 
59 tion among new automobile dealers, and to conduct 

such investigations, studies and researches as may 
be necessary and advisable to compile factual data and 
gather information, the knowledge of which would be 
useful and valuable to its members. 

6. Defendant Guide Company was formed as a non¬ 
stock corporation, not for profit, by the filing of a Certifi¬ 
cate of Incorporation on or about the 8th day of June, 
1939, in the Office of the Secretary of the State of Dela¬ 
ware under the name of “National Automobile Dealers 
Association.” The name of said corporate defendant was 
changed by the filing of a Certificate on or about the 29th 
day of May, 1942, in the Office of the Secretary of the 
State of Delaware, to “National Automobile Dealers Used 
Car Guide Company.” On or about the 6th day of Sep¬ 
tember, 1945, a Certificate of Amendment dated the 20th 
day of August, 1945, was filed in the Office of the Secre¬ 
tary of the State of Delaware to include among the pur¬ 
poses of said corporate defendant in Article THIRD 
thereof the following: 

“To prepare, compile, publish and issue the National 
Automobile Dealers Official Used Car Guide, a market 
report of used car values, and reports, data, analyses, 
magazines, periodicals and other publications as the Board 
of Directors may authorize.” 
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A further amendment was made in Article FOURTH 
(3) thereof, as follows: 

“Membership in the Company shall consist of the mem¬ 
bers of the Board of Directors of the National Automo¬ 
bile Dealers Association, a corporation organized and 
existing under the laws of the State of Delaware, as it 
shall from time to time be constituted.” 

7. Defendant Guide Company, since its organization, 
first under the name National Automobile Dealers Asso¬ 
ciation and thereafter under the name National Automo¬ 
bile Dealers Used Car Guide Company, has been and now 
is, engaged in the publication, sale and distribution of a 
yellow-bound book, similar in size and similar in content, 
to the pocket-size edition of the “Blue Book” published 
by plaintiff and in competition therewith. Said book pub¬ 
lished and sold by the Guide Company is entitled 
60 “N. A. D. A. Official Used Car Guide” (herein¬ 

after termed “Guide”). Said “Guide” is delivered 
without specific charge therefor to members of defendant 
NAD A (new car dealers who customarily take used cars 
in trade for new ones) upon receipt of a minimum mem¬ 
bership fee of Eighteen Dollars ($18). Said “Guide” 
bears advertisement in large print: “THIS IS YOUR 
GUIDE. SUPPORT IT—THE N. A. D. A. OFFICIAL 
USED CAR GUIDE—EQUIP YOUR ENTIRE SALES 
FORCE WITH THIS VALUABLE SELLING AID.” . 
Thereafter follows subscription prices for additional 
copies of said “Guide,” stated on the following page to 
be “. . . the only used car guide published without profit 
motive.” The Guide Company, in combination and by 
agreement with NAD A, sells said “Guide” to non-mem¬ 
bers of NADA, lending agencies, insurance companies 
and used car dealers, for profit; and as well sells addi¬ 
tional subscriptions to members of NADA for profit. 
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8. Both said corporate defendants carry on their ac¬ 
tivities in interstate commerce, among the several States, 
and between the several States and the District of Colum- 
bia, by use of the mails, by solicitation of memberships 
and subscriptions between the several States and between 
the several States and the District of Columbia, and by 
advertisement, through the use of means of interstate 
transportation, through the mails, and in newspapers and 
magazines and oher periodicals throughout the United 
States. 

9. Plaintiff avers that the defendants and each of 
them have been and are now-, engaged in a conspiracy, in 
restraint of trade and commerce among the several 
States, and have entered into one or more contracts or 
combinations in the form of trust or otherwise in restraint 
of trade and commerce among the several States contrary 
to the provisions of 15 U. S. C. Sec. 1, by the following 
means: 

(a) by the combination of substantially all of plain¬ 
tiff’s prospective customers engaged in the business of 
the sale of new automobiles at retail as members of de¬ 
fendant NAD A; 

61 (b) by the use of members of defendant NAD A, 

its officers, directors and executive employees in 
carrying on a business for profit under the name and 
style of defendant Guide Company, in competition with 
plaintiff; 

(c) by the organization and domination of defendant 
Guide Company, whose sole members constitute all of the 
directors of defendant NADA; 

(d) by the gift of one subscription to said “Guide” 
published by defendant Guide Company, to members of 
defendant NADA with each subscription to membership 
in defendant NADA; 


7 A 


(e) by causing or permitting a contract or agreement 
between defendant NADA and defendant Guide Company 
in the publication, sale and distribution of said “Guide”; 

(f) by exercising “subtle influences” in lieu of sanc¬ 
tions to sell and distribute said “Guide” in: 

(i) using proceeds of sale of said “Guide” for enter¬ 
tainment of members of NADA and other customers and 
prospective customers; 

(ii) using members of NADA to sell said “Guide”; 

(iii) using in excess of 30,000 members of NADA for 
the distribution of said “Guide”; 

(iv) using the term “official” publication among over 
30,000 prospective customers of plaintiff; 

(v) stating that it is “ethical” for members of 
62 NADA to use said “Guide” and “unethical” to 
use plaintiff’s pocket-size “Blue Book”; 

(g) by using the term “official” publication to charac¬ 
terize said “Guide” among prospective customers of 
plaintiff other than members of defendant NADA; 

(h) by using members of defendant NADA, its offi¬ 
cers, directors and executive employees in carrying on the 
business of said Guide Company for profit, by the sale 
of said Guide to persons other than members of defend¬ 
ant NADA, including used car dealers, lending agencies, 
and insurance companies; 

(i) and by engaging in all of the foregoing for the 
purpose of eliminating competition by plaintiff in the sale 
of its pocket-size “Blue Book.” 

10. The effects of the foregoing combination and con¬ 
spiracy have been, among others: 

(a) to boycott plaintiff’s publication, the pocket-size 
edition of the “Blue Book,” and thereby to prevent plain- 
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tiff from satisfying the widespread public demand of 
persons using and needing used car information; 

(b) to deny to members of the public using and need¬ 
ing used car information the opportunity and advantage 
to purchase or otherwise acquire such information free 
from unreasonable and unlawful restraints upon competi¬ 
tion in the sale thereof; 

(c) to restrain interstate trade and commerce, both 
unreasonably and in a manner unlawful per se, in the 
sale of used car information, in the following respects, 

among others: 

63 (i) by adoption of an agreement and concert 

of action among defendant corporations (producers) 
and their members (consumers) not to purchase plain¬ 
tiff’s pocket-size “Blue Book”; 

(ii) by the “tying” requirement of corporate defend¬ 
ants (producers) that their members (consumers) accept 
corporate defendants’ “Guide” as part of membership in 
NADA; 

(iii) by the imposition of exclusive dealing arrange¬ 
ments between corporate defendants in the purchase and 
sale of said “Guide,” and between corporate defendants 
(producers) and their members (consumers) in the dis¬ 
tribution and sale of said “Guide,” as a result of which 
plaintiff is excluded from free competition in the sale of 
used car information to NADA and NADA members; 

(d) to prejudice the public interest: 

(i) by unduly restraining the free flow of interstate 
commerce in the sale of used car information; 

(ii) by preventing plaintiff from competing with cor¬ 
porate defendants in the sale of used car information; 

(iii) and by subjecting the sale of used car informa¬ 
tion in interstate commerce to defendants’ efforts to 




create a monopoly in corporate defendants in distribution 
and sale of used car information. 

64 11. Plaintiff avers that by virtue of the fore¬ 

going combination, conspiracy and agreement of 
the defendants in restraint of trade and commerce among 
the several States, plaintiff has suffered and will continue 
to suffer severe and substantial losses of subscriptions to 
its pocket-size edition of its “Blue Book” and the profits 
which would normally accrue therefrom; and plaintiff 
has been and will continue to be prevented, hindered and 
obstructed from selling and distributing its publication; 
and plaintiff has incurred great loss and expense and 
loss of good will and will continue so to do; all as a 
proximate result of the acts of the defendants and each 
of them. 

WHEREFORE, premises considered, plaintiff demands: 

(1) Damages in the amount of One Hundred Fifty- 
Thousand Dollars ($150,000) and that the same be 
trebled and a judgment awarded plaintiff in the sum of 
Four Hundred Fifty Thousand Dollars ($450,000), be¬ 
sides reasonable attorneys’ fees and costs, according to 
the provisions of Title 15, U. S. Code, Sec. 15. 

(2) An injunction, under Title 15, U. S. Code, Sec. 26, 
both pendente lite and permanently, restraining the de¬ 
fendants and each of them from: 

(a) maintaining the interlocking corporate directorates 
of said two corporate defendants; 

(b> using or employing the officers, directors, agents, 
employees and members of NADA for the purpose of 
publication, distribution and sale of said “Guide”; 

(c) the commission of overt acts in furtherance of the 
combination, agreement and conspiracy hereinbefore al¬ 
leged ; 
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(d) maintaining any connection or agreement between 
said corporate defendants. 

(3) A mandatory injunction that defendants and each 
of them be ordered to distribute the assets of the 

65 Guide Company to the members of NADA, as 
distinguished from the directors of the latter who 
are the only members of the Guide Company. 

(4) And for such other and further relief as to the 
Court may seem meet and proper. 

Second Count 

1. This action is filed under the provisions of Title 15, 
TJ. S. Code, Sec. 13(a), as amended, and involves a claim 
in excess of Three Thousand Dollars ($3,000) exclusive 
of interest, attorneys’ fees and costs. 

2, 3, 4, 5, 6, 7, 8. Plaintiff repeats the allegations of 
paragraphs 2, 3, 4, 5, 6, 7 and 8 of the First Count of the 
Complaint and incorporates the same in this Second Count 
by reference. 

9. Plaintiff avers that the defendants and each of 
them, in violation of Title 15, U. S. C. Sec. 13(a), cause 
or permit discrimination in price between different pur¬ 
chasers of said “Guide” (which is sold by said corporate 
defendants and each of them, for use within the United 
States, in interstate commerce) by the following means: 

(a) by the sale of subscriptions to said “Guide” to 
non-members of NADA on the following basis: 

Single subscription $ 7.00 annually 

2 “ 13.00 

3 “ 19.00 

4 “ 24.00 

5 “ 29.00 

6 “ 33.00 

7 “ 37.00 

8 “or more 5.00 each 
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(b) by the sale of subscriptions to said “Guide” to 
members of NADA on the following basis: 


66 


Single subscription 

free annually 

2 

$ 7.00 

u 

3 

13.00 

<* 

4 

19.00 

a 

5 

24.00 

a 

6 

29.00 

a 

7 

33.00 

a 


8 “ or more unknown 

10. Plaintiff avers that the effect of said dis¬ 
crimination in price: 


(a) tends to create a monopoly in the sale of informa¬ 
tion contained in said “Guide,” by corporate defendants, 
in this, that plaintiff without the advantage of receipt 
of a membership fee as aforesaid in paragraph 7 (incor¬ 
porated in this Count by reference) is unable to sell two 
or more annual subscriptions to the pocket-size “Blue 
Book” for the ruinous prices set out above for multiple 
annual subscriptions, nor can any other seller of used 
car information do so. Each NADA member is thus 
motivated to purchase additional annual subscriptions, 
having already received one with each membership, the 
great majority of new car dealers needing more than one 
annual subscription. Since some 30,000 or 40,000 new car 
dealers thus obtain said “Guide,” non-members (used car 
dealers, lending agencies and insurance companies) need 
to buy said “Guide” to be informed of the basis upon 
which so large a segment of new car dealers deal in used 
cars, so that non-members may establish market prices 
for trade-ins or sales, loans, or insurance; 


(b) is to substantially lessen, injure, destroy and pre¬ 
vent competition between corporate defendants and each 
of them, on the one hand, and plaintiff, on the other, in 
the sale of information contained in said “Guide” in this, 
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that plaintiff, without the advantage of receipt of a 
membership fee as aforesaid in paragraph 7 (incorporated 
by reference), is unable to sell two or more annual sub¬ 
scriptions to its pocket-size “Blue Book” at the ruinous 
prices for multiple annual subscriptions set out 
67 above. Hence, NAD A members (30,000 or more 
out of 40,000 new car dealers) are motivated to 
purchase additional annual subscriptions, having already 
received one with each membership, the great majority of 
new car dealers needing more than one annual subscrip¬ 
tion. Since some 30,000 out of 40,000 new’ car dealers 
thus obtain said “Guide,” non-members of NADA (used 
car dealers, lending agencies and insurance companies) 
need to buy said “Guide” to be informed of the basis 
upon which so large a segment of new car dealers deal 
in used cars, so that non-members may establish market 
prices for trade-ins or sales, loans or insurance. 

11. Plaintiff avers that by virtue of the foregoing un¬ 
lawful discrimination, plaintiff has suffered, and will 
continue to suffer, severe and substantial losses of sub¬ 
scriptions to the pocket-size edition of the “Blue Book” 
and the profits wrhich would normally accrue therefrom; 
plaintiff has been and wall continue to be prevented, hin¬ 
dered and obstructed from selling and distributing its 
publication: and plaintiff has incurred great loss and 
expense and loss of good will and will continue so to do, 
all as a nroximate result of the acts of the defendants 
and each of them aforesaid. 

WHEREFORE, premises considered, plaintiff de¬ 
mands : 

(1) Damages in the amount of One Hundred Fifty 
Thousand Dollars ($150,000) and that the same be trebled 
and a judgment awarded plaintiff in the sum of Four 
Hundred Fifty Thousand Dollars ($450,000), besides rea- 
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oonable attorneys’ fees and costs, according to the provi¬ 
sions of Title 15, U. S. Code, Sec. 15. 

(2) An injunction, under Title 15, U. S. Code, Sec. 26, 
both pendente lite and permanently, restraining defend¬ 
ants and each of them from causing or permitting 

68 the gift of the first subscription to said “Guide” 
with each subscription to membership in defendant 
N AP A, and that the defendants and each of them be 
enjoined both pendente lite and permanently from dis¬ 
criminating in price between different purchasers of said 
“Guide” where the effect of such discrimination may be 
substantially to lessen competition by plaintiff, or to tend 
to create a monopoly in the sale of the information con¬ 
tained in said “Guide,” by said corporate defendants, or 
where the effect of such discrimination is to injure, de¬ 
stroy or prevent competition by plaintiff with corporate 
defendants. 

(3) And for such other and further relief as to the 
Court may seem meet and proper. 

Third Covnt 

1. This is an action under Title 15, U. S. Code, Sec. 
13a for the recovery of a* sum in excess of Three Thou¬ 
sand Dollars ($3,000) exclusive of interest, attorneys’ 
fees and costs. 

2, 3, 4, 5, 6, 7, 8. Plaintiff repeats the allegations of 
paragraphs 2, 3, 4, 5, 6, 7 and 8 of the First Count of 
the Complaint and incorporates the same in this Third 
Count by reference. 

9. (a) Plaintiff avers that corporate defendants and 

each of them have in the past sold or contracted to sell, 
and now continue to sell, or contract to sell, said “Guide” 
at unreasonable prices for the purpose of destroying com¬ 
petition by plaintiff and for the purpose of eliminating 
plaintiff as a competitor of said corporate defendants, 
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and the individual defendants are parties to, and assist 
in such transactions and contracts, all in violation of 
Title 15, IT. S. C., Sec. 13a, by the following means, that 
is to say, said individual defendants cause or permit said 
corporate defendants to make a gift of the first subscrip¬ 
tion to said “Guide” without cost to subscriber to mem¬ 
bership in defendant NAD A, and to sell multiple annual 
subscriptions on the following terms: 


2 subscriptions 

$ 7.00 annually 

3 

13.00 

a 

4 

19.00 

a 

5 

24.00 

u 

6 

29.00 

tt 

7 

33.00 

a 

8 “or more 

unknown 


69 (b) Plaintiff avers that said prices are calcu¬ 

lated by defendants to, and do, make it impossible 
for plaintiff to compete in price with corporate defend¬ 
ants among NAD A members, some 30,000 out of 40,000 
new* car dealers: that most new* car dealers customarily 
use more than one annual subscription and are thus in¬ 
duced to purchase additional subscriptions to said 
“Guide”; that non-members of NADA (used car dealers, 
lending agencies and insurance companies) are thus in¬ 
duced to purchase said “Guide” in order to be informed 
of the basis upon which so large a segment of new car 
dealers deal in used cars, so that non-members may es¬ 
tablish market prices for trade-ins or sales, loans, or 
insurance. 

10. Plaintiff avers that by virtue of the unlawful sales 
of said “Guide” by said corporate defendants, caused 
and permitted by said individual defendants for the pur¬ 
pose aforesaid, plaintiff has suffered and will continue 
to suffer, severe and suostantial losses of subscriptions 
to the pocket-size edition of its “Blue Book,” and the 
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profits which would normally accrue therefrom; plaintiff 
has been and will continue to be prevented, hindered and 
obstructed from selling and distributing its pocket-size 
edition of its “Blue Book”; and plaintiff has incurred 
great loss and expense and loss of good will and will 
continue so to do; all as a proximate result of the acts 
of the defendants and each of them. 

WHEREFORE, premises considered, plaintiff demands: 

(1) That it be awarded damages in the amount of 
One Hundred Fifty Thousand Dollars ($150,000) and 
that the same be trebled and a judgment awarded plain¬ 
tiff in the sum of Four Hundred Fifty Thousand Dollars 
($450,000), besides reasonable attorneys’ fees and costs, 
according to the provisions of Title 15, U. S. Code, 
Sec. 15. 

(2) An injunction, under Title 15, U. S. Code, Sec. 26, 
both pendente lite and permanently restraining the 

70 defendants and each of them from making a gift 
of the first subscription to said “Guide” to mem¬ 
bers of defendant NAD A and restraining said defendants 
from selling, or contracting to sell said “Guide” at un¬ 
reasonably low prices for the purpose of destroying com¬ 
petition by plaintiff or eliminating plaintiff as a com¬ 
petitor. 

(3) And for such other and further relief as to the 
Court may seem just and proper. 

WHEREFORE, under all of the Counts of the Com¬ 
plaint, plaintiff demands: 

(1) Damages in the amount of One Hundred Fifty 
Thousand Dollars ($150,000) and that the same be trebled 
and a judgment awarded plaintiff in the sum of Four 
Hundred Fifty Thousand Dollars ($450,000), besides rea¬ 
sonable attorneys’ fees and costs, according to the statute 
in such case made and provided. 
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(2) The injunction specifically demanded in each of 
said Counts. 


(3) And for such other and further relief as to the 
Court may seem meet and proper. 

NATIONAL USED CAR MARKET REPORT, INC. 

By /s/ Chas. E. Gambill 

Vice President. 


KING & NORDLINGER 
By /s/ Bernard I. Nordlinger 
Bernard I. Nordlinger 
Attorneys for Plaintiff 
419 Southern Building 
Washington, D. C. 

McKinley, price & appleman 

By. 

Paul E. Price 
Of Counsel for Plaintiff 
33 North LaSalle Street 
Chicago, Ill. 


COUNTY OF COOK ) 

STATE OF ILLINOIS ) 

CHARLES E. GAMBILL, being first duly sworn, does 
solemnly swear that he has read the foregoing Second 
Amended Complaint by him subscribed as Vice President 
of the National Used Car Market Report, Inc.; that he is 
in fact the Vice President of said plaintiff and duly au¬ 
thorized to execute the foregoing Second Amended Com¬ 
plaint on its behalf; that he knows the contents of said 
Second Amended Complaint; that he verily believes the 
allegations therein contained to be true. 

/s/ Charles E. Gambill 
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Subscribed and sworn to before me this 12 day of De¬ 
cember, 1951. 


/s/ Marie Higgins 

Notary Public 


• • • • 


83 Filed Mar 13 1952 Harry M. Hull, Clerk 


Notice of Appeal 

Notice is hereby given this 13th day of March, 1952, 
that National Used Car Market Report, Inc., a corpo¬ 
ration, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 10th day of March, 1952, in 
favor of said defendants against said plaintiff. 

KING & NORDLINGER 
By /s/ Bernard I. Nordlinger 
Bernard I. Nordlinger 
Attorneys for Plaintiff 
419 Southern Building 
Washington 5, D. C. 

• • • • 

84 Filed Mar 13 1952 Harry M. Hull, Clerk 

Statement of Points 

1. The District Court erroneously dismissed the Sec¬ 
ond Amended Complaint, because under the Sherman and 
related Anti-Trust Acts, each of the three Counts of the 
Second Amended Complaint states a claim for which re¬ 
lief can be granted. 

2. It does not appear to a certainty that plaintiff 
would be entitled to no relief under any state of facts 
which could be proved in support of plaintiff’s claims in 
the three Counts of the Second Amended Complaint. 


18 A 


3. If all inferences were to be resolved in plaintiff’s 
favor at a trial, plaintiff would be entitled to recover 
under each of the three Counts of the Second Amended 
Complaint. 

KING & NORDLINGER 


By /s/ Bernard I. Nordlinger 
Bernard I. Nordlinger 
Attorneys for Plaintiff 
419 Southern Building 
Washington 5, D. C. 


• • • • 


2 Complaint for Damages, Injunction and 

Attorneys’ Fees 

Jurisdiction of the Court 

1. This is an action filed under the provisions of the 
Sherman Anti-Trust Laws and Amendments thereto, con¬ 
tained in Title 15, U. S. Code, Sections 1 and following, 
including the Clayton and Robinson-Patman Acts. Fur¬ 
thermore, this action involves a claim in excess of Three 
Thousand Dollars ($3,000 exclusive of interest, attorneys’ 
fees and costs, as well as the general equity powers of 
the Court. 

The Plaintiff 

2. Plaintiff is a corporation organized and existing 
under the laws of the State of Illinois, since 1926, having 
its principal place of business at 900 S. Wabash Avenue, 
Chicago, Illinois. Plaintiff is engaged in the business of 
publishing, distributing and selling a ‘‘Blue Book,” and 
a pocket-size edition thereof, to persons, firms and corpo¬ 
rations situated throughout the United States, for which 
purpose it sends its salesmen and representatives through¬ 
out the several States of the United States to obtain 
orders, and from time to time uses means of interstate 
transportation, including the United States mails, for the 
advertisement and delivery of its periodicals to, and col- 
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lection of the purchase prices from, prospective and actual 
purchasers in interstate commerce throughout the several 
States. Both editions of the “Blue Book” contain infor¬ 
mation for use in the purchase, or sale, or acceptance as 
security, or “trade-in,” of used cars. The pocket-size 
edition of the “Blue Book,” which obtains the greatest 
circulation, contains factory prices, characteristics and 
specifications, motor and serial numbers, weights and in¬ 
surance symbols pertaining to each model and make auto¬ 
mobile and truck in current use in the United States. 
Both editions now are, and have been since 1926, sold to 
new and used car dealers, lending agencies and insurance 
companies. 

3 Corporate Defendants 

3. (a) National Automobile Dealers Association (here¬ 
inafter termed “NADA”) is a corporation organized and 
existing under the laws of the State of Delaware having 
its principal place of business at 1026 Seventeenth Street, 
Northwest, Washington, D. C. Said corporate defendant 
is ostensibly a non-stock corporation not formed for profit. 
Its members consist of more than 30,000 of the 43,000 
persons engaged in the retail sale of new automobiles in 
the several States of the Unnited States. The purpose 
of said corporate defendant, among others, is to encour¬ 
age and procure cooperation among automobile dealers, 
and to conduct such investigations, studies and researches 
as may be necessary and advisable to compile factual 
data and gather information, the knowledge of which 
would be useful and valuable to its members. Said cor¬ 
porate defendant was formed the 29th day of May, 1942, 
by the filing of a Certificate of Incorporation thereof in 
the Office of the Secretary of the State of Delaware sub¬ 
stantially identical to the Charter of the other corporate 
defendant hereinafter mentioned. 



20 A 


(b) Defendant National Automobile Dealers Used Car 
Guide Company (hereinafter termed “Guide Company”) 
was formed by the filing of a Certificate of Incorporation 
on the 8th day of June, 1939, in the Office of the Secretary 
of the State of Delaware under the name of “National 
Automobile Dealers Association.” It was formed as a 
non-stock corporation ostensibly not for profit. Its prin¬ 
cipal place of business is 1026 Seventeenth Street, North¬ 
west, Washington, D. C. By virtue of the filing of a 
certificate on the 29th day of May, 1942, in the Office of 
the Secretary of the State of Delaware, said defendant 
changed its name to “National Automobile Dealers Used 
Car Guide Company.” Said defendant again amended 
its Charter by filing, on the 6th day of September, 1945, 
a Certificate of Amendment dated the 20th day of August, 
1945, to include the provisions in Article THIRD that 
among its purposes is: 

“To prepare, compile, publish and issue the National 
Automobile Dealers Official Used Car Guide, a 
4 market report of used car values, and reports, data, 
analyses, magazines, periodicals and other publica¬ 
tions as the Board of Directors may authorize.” 

A further amendment was made in Article FOURTH 
(3) thereof, as follows: 

“Membership in the Company shall consist of the mem¬ 
bers of the Board of Directors of the National Automo¬ 
bile Dealers Association, a corporation organized and 
existing under the laws of the State of Delaware, as it 
shall from time to time be constituted.” 

The Guide Company, since its organization, however, 
first under the name National Automobile Dealers Asso¬ 
ciation and thereafter under the name National Auto¬ 
mobile Dealers Used Car Guide Company (despite lack 
of Charter authority so to do until September 6, 1945), 
has engaged in the publication, sale and distribution of 
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a yellow-bound book, similar in size and similar in con¬ 
tent, to the pocket-size edition of the “Blue Book” pub¬ 
lished by plaintiff and in competition therewith. Said 
book published and sold by the Guide Company is en¬ 
titled “N. A. D. A. Official Used Car Guide” (hereinafter 
termed “Guide”). Said “Guide” is ostensibly delivered 
free to members of defendant NADA (new car dealers 
who customarily take used cars in trade for new ones) 
upon receipt of a minimum membership fee of Eighteen 
Dollars ($18). Said “Guide” bears advertisement in 
large print: “THIS IS YOUR GUIDE. SUPPORT IT 
—THE N. A. D. A. OFFICIAL USED CAR GUIDE— 
EQUIP YOUR ENTIRE SALES FORCE WITH THIS 
VALUABLE SELLING AID.” Thereafter follows sub¬ 
scription prices for additional copies of said “Guide,” 
stated on the following page to be “. . . the only used 
car guide published without profit motive.” The Guide 
Company, in combination and by agreement with NADA, 
sells said “Guide” to lending agencies, insurance com¬ 
panies and used car dealers, for profit; and as well sells 
additional subscriptions to members of NADA for profit. 

(c) Both said corporate defendants carry on their 
activities in interstate commerce. 

Individual Defendants 

4. Defendants R. D. McKay, J. Saxton Lloyd, 
5 Turner A. Summers and Fredrick Sutter are, re¬ 
spectively, President, First Vice-President, Treas¬ 
urer and Secretary of both corporate defendants. De¬ 
fendant Donald C. Barnhart is the Business Manager of 
both corporate defendants. Defendants Everett W. Law¬ 
rence and George W. Swaine are Editors of the Guide 
Company. Defendant M. Robert Deo is the Managing 
Editor of the Guide Company. Said individual defend¬ 
ants with many members of defendant NADA are engaged 
in an unlawful conspiracy, combination and agreement to 
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sell said “Guide” by the use of the means and unfair 
competeition hereinafter alleged. 

Conspiracy, Combination, Agreement and Unfair 

Competition 

5. Plaintiff avers that the defendants, and each of 
them, are engaged in an unlawful conspiracy, combina¬ 
tion and agreement in restraint of trade, and to stifle 
plaintiff’s competition, contrary to the statutes of the 
United States, in this, that: 

(a) the sole members of the Guide Company consti¬ 
tute all of the directors of NAD A; 

(b) members of NADA, its officers, directors and ex¬ 
ecutive employees, carry on a business for profit under 
the name and style of the Guide Company, in direct com¬ 
petition with plaintiff; 

(c) defendants falsely represent that they “give” one 
subscription to said “Guide” to members of NADA, 
which is actually paid for by said members; 

(d) defendants caused to be made or permit to con¬ 
tinue, a contract or agreement between NADA and the 
Guide Company; 

(e) defendants exercise “subtle influences” in lieu of 
sanctions to sell said “Guide” in: 

(i) using proceeds of sale of said “Guide” for enter¬ 
tainment of members of NADA and other customers and 
prospective customers; 

(ii) using members of NADA to sell said “Guide”; 

(iii) using in excess of 30,000 members of NADA for 
the distribution of said “Guide”; 

6 (iv) using the term “official” publication among 

over 30,000 prospective customers of plaintiff; 
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(v) stating that it is “ ethical’’ for members of NAD A 
to use said “Guide” and “unethical” to use plaintiffs 
pocket-size “Blue Book”; 

(f) defendants grant the price concession of the first 
subscription to said ‘Guide” “free” to members of NAD A. 

6. Plaintiff avers further that defendants engage in 
unfair competition with plaintiff, in this, that: 

(a) The non-profit Charters of NADA and the Guide 
Company are being used for the purpose of earning 
profits in the publication, distribution and sale of said 
“Guide” to persons other than members, including used 
car dealers, lending agencies and insurance companies. 

(b) Said defendants “force” said “Guide” upon the 
members of NADA, making it impossible for members to 
belong to NADA without receipt of at least one subscrip¬ 
tion to said “Guide” of the defendants, ostentiblv deliv¬ 
ered free but in fact paid for. 

(c) Defendants cause or permit the false and artificial 
creation of a fixed market for said “Guide” in excess of 
30,000 throughout the several States of the United States, 
by NADA in combination or agreement with the Guide 
Company and defendants thereafter cause or permit the 
sale of said “Guide” to members and other than mem¬ 
bers based on such false and artificial circulation. 

(d) Defendants cause or permit the adoption of the 
symbol “official” by the Guide Company with the knowl¬ 
edge, consent and connivance, and with the agreement of 
NADA. 

(e) Defendants cause or permit the maintenance of a 
large treasury of cash funds by the Guide Company, 
which is used for the purpose of entertainment of the 
members of NADA to develop the “subtle influences” 
hereinbefore mentioned; and for the further purpose of 
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paying large salaries to executive officers and directors, 
and furnishing expense trips and vacations to officers, di¬ 
rectors and members of NADA. 

7 (f) Defendants grant, or cause to be granted, 

an unlawful price concession in the “gift” of the 
first subscription to said “Guide” to customers who are 
members of NADA. 

7. Plaintiff avers that by virtue of the foregoing com¬ 
bination, conspiracy and agreement of the defendants to 
monopolize trade or commerce among the several States 
in the sale and distribution of said “Guide,” and by vir¬ 
tue of the unlawful unfair competition of the defendants 
as hereinbefore alleged, and further by the maintenance 
of interlocking directorates by said defendant corpora¬ 
tion, all in violation of the laws of the United States 
of America in such case made and provided, plaintiff has 
suffered, and will continue to suffer, severe and substan¬ 
tial losses of subscriptions to its publication and the 
profits which would normally accrue therefrom; plaintiff 
has been and will continue to be, prevented, hindered and 
obstructed from selling and distributing its publication; 
plaintiff has incurred great loss and expense and loss of 
good will and will continue so to do; all as a proximate 
result of said illegal acts of the defendants and each of 
them. 

Demands for Relief 

WHEREFORE, premises considered, plaintiff demands: 

(1) that it be awarded damages in the amount of One 
Hundred Fifty Thousand Dollars ($150,000) and that the 
same be trebled and a judgment awarded plaintiff in the 
sum of Four Hundred Fifty Thousand Dollars ($450,000), 
besides reasonable attorneys 1 fees and costs, according to 
the statute in such case made and provided; 
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(2) that an injunction issue, both pendente Ute and 
permanently, restraining the defendants and each of them 

from: 

8 (a) maintaining the interlocking corporate di¬ 

rectorates of said two corporate defendants; 

(b) from using or employing the officers, directors, 
agents, employees and members of NADA for the purpose 
of publication, distribution and sale of said “Guide”; 

(c) from the commission of overt acts in furtherance 
of the combination, agreement and conspiracy hereinbe¬ 
fore alleged; 

(d) from the use of unfair competition as alleged in 
the Complaint; 

(e) from maintaining any connection or agreement be¬ 
tween said corporate defendants; 

(3) that the defendants and each of them be ordered 
to distribute the assets of the Guide Company to the 
members of NADA, as distinguished from the directors 
of the latter, who are the only members of the Guide 
Company; 

(4) and for such other and further relief as to the 
Court may seem meet and proper. 

NATIONAL USED CAR MARKET REPORT, INC. 

By /s/ W. Earl Butler 

President 

KING & NORDLINGER 

By /s/ Bernard I. Nordlinger 
Bernard I. Nordlinger 
Attorneys for Plaintiff 
419 Southern Building 
Washington, D. C. 
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McKinley, price & appleman 

By /s/ Paul E. Price 
Paul E. Price 
Of Counsel for Plaintiff 
33 North LaSalle Street 
Chicago, Ill. 

COUNTY OF ) 

STATE OF FLORIDA ) 

W. EARL BUTLER, being first duly sworn, does sol¬ 
emnly swear that he has read the foregoing Complaint 
by him subscribed as President of the National Used Car 
Market Report, Inc.; that he is in fact the President of 
said plaintiff and duly authorized to execute the fore¬ 
going Complaint on its behalf; that he knows the contents 
of said Complaint; that he verily believes the allegations 
therein contained to be true. 

/s/ W. Earl Butler 

Subscribed and sworn to before me this 10th day of 
February, 1951. 

/s/ Rosalee Rask 

Notary Public 

• • • • 

33 Filed Apr 26 1951 Harry M. Hull, Clerk 

Order 

This cause haring come on to be heard on the several 
motions of said defendants, to-wit, (1) To strike the com¬ 
plaint for failure to comply with Rule 8, (2) To strike 
the complaint for failure to comply with Rule 10(b), (3) 
To strike certain portions of the complaint, (4) To make 
certain portions of the complaint more definite and cer¬ 
tain, and (5) To dismiss the complaint and the Court 
haring examined the PLEADINGS, the POINTS AND 
AUTHORITIES filed by the respective parties, and hav- 
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ing heard ORAL ARGUMENTS of counsel and being 
duly advised in the premises; it is 

ORDERED by the Court that the motion to strike the 
complaint for failure to comply with Rule 10(b) of the 
Federal Rules of Civil Procedure be, and hereby is sus¬ 
tained and it is 

FURTHER ORDERED that the plaintiff have twenty 
(20) days in which to serve and file its amended com¬ 
plaint herein and that the moving defendants have twenty 
(20) days thereafter to answer or otherwise plead. 

/s/ Walter M. Bastian 

Judge 

Dated: April 26, 1951 

Seen: 

/s/ Bernard I. Nordlinger 
Attorney for Plaintiff 

34 Filed May 14 1951 Harry M. Hull, Clerk 

First Amended Complaint for Damages, Injunction and 

Attorneys’ Fees 

First Count 

1. This is an action filed under the provisions of Title 
15, U. S. Code, Sec. 1, as amended, and involves a claim 
in excess of Three Thousand Dollars ($3,000) exclusive of 
interest, attorneys’ fees and costs. 

2. Plaintiff is a corporation organized and existing 
under the laws of the State of Illinois and brings this 
suit in its own right. Its principal place of business is 
at 900 South Wabash Avenue, Chicago, Illinois. 

3. Defendant National Automobile Dealers Association 
(hereinafter termed “NADA”) is a corporation organized 
and existing under the laws of the State of Delaware 
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having its principal place of business at 1026 Seventeenth 
Street, Northwest, Washington, D. C. Defendant National 
Automobile Dealers Used Car Guide Company (herein¬ 
after termed “Guide Company”) is a corporation organ¬ 
ized and existing under the laws of the State of Delaware 
having its principal place of business at 1026 Seventeenth 
Street, Northwest, Washington, D. C. 

Defendants R. D. McKay, J. Saxton Lloyd, Turner A. 
Summers and Frederick Sutter are, respectively, Presi¬ 
dent, Vice-President, Treasurer and Secretary of both cor¬ 
porate defendants. Defendant Donald C. Barnhart is 
the Business Manager of both corporate defendants. 
35 Defendants Everett W. Lawrence and George W. 

Swaine are Editors of the Guide Company. De¬ 
fendant M. Robert Deo is the Managing Editor of the 
Guide Company. 

4. Plaintiff for a long period of time, to wit, since 
1926, has been, and now is, engaged in the business of 
publishing, distributing and selling a “Blue Book,” and a 
pocket-size edition thereof, to persons, firms and corpora¬ 
tions situated throughout the United States, for which 
purpose it sends its salesmen and representatives through¬ 
out the several States of the United States to obtain or¬ 
ders, and from time to time uses means of interstate trans¬ 
portation, including the United States mails, for the ad¬ 
vertisement and delivery of its periodicals to, and collec¬ 
tion of the purchase prices from, prospective and actual 
purchasers in interstate commerce throughout the several 
States. Both editions of the “Blue Book” contain informa¬ 
tion for use in the purchase, or sale, or acceptance as se¬ 
curity, or “trade-in,” of used cars. The pocket-size edition 
of the “Blue Book,” which obtains the greatest circulation, 
contains factory prices, characteristics and specifications, 
motor and serial numbers, weights and insurance symbols 
pertaining to each model and make automobile and truck 
in current use in the United States. Both editions now 
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are, and have been since 1926, sold to new and used car 
dealers, lending agencies and insurance companies. 

5. Defendant NADA was formed as a non-stock cor¬ 
poration, not for profit, on or about the 29th day of May, 
1942, by the filing of a Certificate of Incorporation in the 
office of the Secretary of the State of Delaware, substan¬ 
tially identical to the Charter of the other corporate de¬ 
fendant hereinafter mentioned. The membership of de¬ 
fendant NADA consists of more than 30,000 of the 43,000 
persons, firms and corporations engaged in the retail sale 
of new automobiles in the several States of the United 
States. The purpose of said corporate defendant, among 
others, is to encourage and procure cooperation among 
new automobile dealers, and to conduct such investiga¬ 
tions, studies and researches as may be necessary 

36 and advisable to compile factual data and gather 
information, the knowledge of which would be use¬ 
ful and valuable to its members. 

6. Defendant Guide Company was formed as a non¬ 
stock corporation, not for profit, by the filing of a Certifi¬ 
cate of Incorporation on or about the 8th day of June, 
1939, in the Office of the Secretary of the State of Dela¬ 
ware under the name of “National Automobile Dealers 
Association.” The name of said corporate defendant was 
changed by the filing of a Certificate on or about the 29th 
day of May, 1942, in the Office of the Secretary of the 
State of Delaware, to “National Automobile Dealers Used 
Car Guide Company.” On or about the 6th day of Sep¬ 
tember, 1945, a Certificate of Amendment dated the 20th 
day of August, 1945, was filed in the Office of the Secre¬ 
tary of the State of Delaware to include among the pur¬ 
poses of said corporate defendant in Article THIRD there¬ 
of the following: 

“To prepare, compile, publish and issue the National 
Automobile Dealers Official Used Car Guide, a market re- 
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port of used car values, and reports, data, analyses, maga¬ 
zines, periodicals and other publications as the Board of 
Directors may authorize.” 

A further amendment was made in Article FOURTH 
(3) thereof, as follows: 

“Membership in the Company shall consist of the mem¬ 
bers of the Board of Directors of the National Automobile 
Dealers Association, a corporation organized and existing 
under the laws of the State of Delaware, as it shall from 
time to time be constituted.” 

7. Defendant Guide Company, since its organization, 
first under the name National Automobile Dealers Asso¬ 
ciation and thereafter under the name National Automo¬ 
bile Dealers Association Used Car Guide Company, has 
been and now- is, engaged in the publication, sale and dis¬ 
tribution of a vellow’-bound book, similar in size and simi¬ 
lar in content, to the pocket-size edition of the “Blue 
Book” published by plaintiff and in competition there¬ 
with. Said book published and sold by the Guide Company 
is entitled “N. A. D. A. Official Used Car Guide” (here¬ 
inafter termed “Guide”). Said “Guide” is delivered 
without specific charge therefor to members of de- 
37 fendant NAD A (new car dealers who customarily 
take used cars in trade for new ones) upon receipt 
of a minimum membership fee of Eighteen Dollars ($18). 
Said “Guide” bears advertisement in large print: “THIS 
IS YOUR GUIDE. SUPPORT IT—THE N. A. D. A. 
OFFICIAL USED CAR GUIDE—EQUIP YOUR EN¬ 
TIRE SALES FORCE WITH THIS VALUABLE SELL¬ 
ING AID.” Thereafter follows subscription prices for 
additional copies of said “Guide,” stated on the following 
page to be “. . . the only used car guide published with¬ 
out profit motive.” The Guide Company, in combination 
and by agreement with NAD A, sells said “Guide” to non- 
members of NAD A, lending agencies, insurance companies 
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and used ear dealers, for profit; and as well sells addi¬ 
tional subscriptions to members of NADA for profit. 

8. Both said corporate defendants carry on their ac¬ 
tivities in interstate commerce, among the several States, 
and between the several States and the District of Colum¬ 
bia, by use of the mails, by solicitation of memberships 
and subscriptions between the several States and between 
the several States and the District of Columbia, and by 
advertisement, through the use of means of interstate 
transportation, through the mails, and in newspapers and 
magazines and other periodicals throughout the United 
States. 

9. Plaintiff avers that the defendants and each of them 
have been and are now, engaged in a conspiracy, in re¬ 
straint of trade and commerce among the several States, 
and have entered into one or more contracts or combina¬ 
tions in the form of trust or otherwise in restraint of 
trade and commerce among the several States contrary 
to the provisions of 15 U. S. C. Sec. 1, by the following 
means: 

(a) By the combination of substantially all of plain¬ 
tiff’s prospective customers engaged in the business of 
the sale of new automobiles at retail as members of de¬ 
fendant NADA. 

38 (b) By the use of members of defendant NADA, 

its officers, directors and executive employees in 
carrying on a business for profit under the name and 
style of defendant Guide Company, in competition with 
plaintiff. 

(c) By the organization and domination of defendant 
Guide Company, whose sole members constitute all of the 
directors of defendant NADA. 

(d) By the gift of one subscription to said “Guide” 
published by defendant Guide Company, to members of 
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defendant NADA with each subscription to membership 
in defendant NADA. 

(e) By causing or permitting a contract or agreement 
between defendant NADA and defendant Guide Company 
in the publication, sale and distribution of said “Guide.” 

(f) By exercising “subtle influences” in lieu of sanc¬ 
tions to sell and distribute said “Guide” in: 

(i) using proceeds of sale of said “Guide” for enter¬ 
tainment of members of NADA and other customers and 
prospective customers; 

(ii) using members of NADA to sell said “Guide”; 

(iii) using in excess of 30,000 members of NADA for 
the distribution of said “Guide”; 

(iv) using the term “official” publication among over 
30,000 prospective customers of plaintiff; 

(v) stating that it is “ethical” for members of NADA 
to use said “Guide” and “unethical” to use plaintiff’s 

pocket-size “Blue Book.” 

39 (g) By using the term “official” publication to 

characterize said “Guide” among prospective cus¬ 
tomers of plaintiff other than members of defendant 
NADA. 

(h) By using members of defendant NADA, its officers, 
directors and executive employees in carrying on the 
business of said Guide Company for profit, by the sale 
of said Guide to persons other than members of defendant 
NADA, including used car dealers, lending agencies, and 
insurance companies. 

(i) And by engaging in all of the foregoing for the 
purpose of eliminating competition by plaintiff in the sale 
of its pocket-size “Blue Book.” 
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10. Plaintiff avers that by virtue of the foregoing 
combination, conspiracy and agreement of the defendants 
in restraint of trade and commerce among the several 
States, plaintiff has suffered and will continue to suffer 
severe and substantial losses of subscriptions to its pocket- 
size edition of its “Blue Book” and the profits which 
would normally accrue thereform; and plaintiff has been 
and will continue to be prevented, hindered and obstructed 
from selling and distributing its publication; and plain¬ 
tiff has incurred great loss and expense and loss of good 
will and will continue so to do; all as a proximate result 
of the acts of the defendants and each of them. 

WHEREFORE, premises considered, plaintiff demands: 

(1) Damages in the amount of One Hundred Fifty 
Thousand Dollars ($150,000) and that the same be trebled 
and a judgment awarded plaintiff in the sum of Four 
Hundred Fifty Thousand Dollars ($450,000), besides rea¬ 
sonable attorneys’ fees and costs, according to the pro¬ 
visions of Title 15, U. S. Code, Sec. 15. 

(2) An injunction, under Title 15, U. S. Code, Sec. 26, 
both pendente lite and permanently, restraining the de¬ 
fendants and each of them from: 

(a) maintaining the interlocking corporate 
40 directorates of said two corporate defendants; 

(b) from using or employing the officers, di¬ 
rectors, agents, employees and members of NAD A for the 
purpose of publication, distribution and sale of said 
“Guide”; 

(c) from the commission of overt acts in furtherance 
of the combination, agreement and conspiracy hereinbefore 
alleged: 

(d) from maintaining any connection or agreement 
between said corporate defendants. 
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3. A mandatory injunction that defendants and each 
of them be ordered to distribute the assets of the Guide 
Company to the members of NAD A, as distinguished from 
the directors of the latter, who are the only members 
of the Guide Company. 

4. And for such other and further relief as to the 
Court may seem meet and proper. 

Second Count 

1. This action is filed under the provisions of Title 15, 
U. S. Code, Sec. 13(a), as amended, and involves a claim 
in excess of Three Thousand Dollars ($3,000) exclusive 
of interest, attorneys’ fees and costs. 

2, 3, 4, 5, 6, 7, 8. Plaintiff repeats the allegations of 
paragraphs 2, 3, 4, 5, 6, 7 and 8 of the First Count of the 
Complaint and incorporates the same in this Second Count 
by reference. 

9. Plaintiff avers that the defendants and each of them 
cause or permit discrimination in price between different 
purchasers of said Guide, which is sold by said corporate 
defendants and each of them, for use within the United 
States, in interstate commerce, and plaintiff avers that 
the effect of such discrimination tends to create a 
monopoly in the sale of information contained in said 
“Guide,” by said corporate defendants, and that, 
41 further, the effect of such discrimination is to sub¬ 
stantially lessen, injure, destroy and prevent com¬ 
petition between corporate defendants and each of them, 
on the one hand, and plaintiff, on the other, in the sale of 
information contained in said “Guide” in violation of Title 
15, U. S. C., Sec. 13(a). Plaintiff further avers that dis¬ 
crimination in price between different purchasers of said 
“Guide” is effected by the following means, that is to 
sav: 
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(a) By the gift of the first subscription to said “ Guide” 
without cost to members of defendant NADA and by the 
sale of the first subscription to said ‘‘Guide” to non-mem¬ 
bers of defendant NADA, including persons engaged in 
the used car business, to lending agencies and insurance 
companies, all of whom are users of said “Guide” in inter¬ 
state commerce. 

10. Plaintiff avers that by virtue of the foregoing un¬ 
lawful discrimination, plaintiff has suffered, and will con¬ 
tinue to suffer, severe and substantial losses of subscrip¬ 
tions to the pocket-size edition of the * ‘Blue Book” and 
the profits which would normally accrue therefrom; plain¬ 
tiff has been and will continue to be prevented, hindered 
and obstructed from selling and distributing its publica¬ 
tion; and plaintiff has incurred great loss and expense 
and loss of good will and will continue so to do, all as a 
proximate result of the acts of the defendants and each 
of them as aforesaid. 

WHEREFORE, premises considered, plaintiff de¬ 
mands : 

(1) Damages in the amount of One Hundred Fifty 
Thousand Dollars ($150,000) and that the same be trebled 
and a judgment awarded plaintiff in thet sum of Four 
Hundred Fifty Thousand Dollars ($450,000), besides 
reasonable attorneys’ fees and costs, according to the pro¬ 
visions of Title 15, U. S. Code, Sec. 15. 

(2) An injunction, under Title 15, U. S. Code, Sec. 26, 
both pendente lite and permanently, restraining defendants 

and each of them from causing or permitting the 
42 gift of the first subscription to said “Guide” with 
each subscription to membership in defendant 
NADA, and that the defendants and each of them be en¬ 
joined both pendente lite and permanently from discrimi¬ 
nating in price between different purchasers of said 
‘‘Guide” where the effect of such discrimination may be 
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substantially to lessen competition by plaintiff, or to tend 
to create a monopoly in the sale of the information con¬ 
tained in said “Guide,” by said corporate defendants, or 
where the effect of such discrimination is to injure, de¬ 
stroy or prevent competition by plaintiff with corporate 
defendants. 

(3) And for such other and further relief as to the 
Court may seem meet and proper. 

Third Count 

1. This is an action under Title 15, U. S. Code, Sec. 
13a for the recovery of a sum in excess of Three Thousand 
Dollars ($3,000) exclusive of interest, attorneys’ fees and 
costs. 

2, 3, 4, 5, 6, 7, 8. Plaintiff repeats the allegations of 
paragraphs 2, 3, 4, 5, 6, 7 and 8 of the First Count of the 
Complaint and incorporates the same in this Third Count 
by reference. 

9. Plaintiff avers that corporate defendants and each 
of them have in the past sold or contracted to sell, and 
now continue to sell, or contract to sell, said “Guide” at 
unreasonable prices for the purpose of destroying com¬ 
petition by plaintiff and for the purpose of eliminating 
plaintiff as a competitor of said corporate defendants, 
and the individual defendants are parties to, and assist in 
such transactions and contracts, all in violation of Title 
15, U. S. C., Sec. 13a, by the following means, that is to 
say, said individual defendants cause or permit said cor¬ 
porate defendants to make a gift of the first subscription 
to said “Guide” without cost to subscribers to member¬ 
ship in defendant NAD A. 

10. Plaintiff avers that by virtue of the unlawful 
gift of said “Guide” by said corporate defendants, 

43 caused and permitted by said individual defendants 
for the purposes aforesaid, plaintiff has suffered 
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and will continue to suffer, severe and substantial losses 
of subscriptions to the pocket-size edition of its ‘‘Blue 
Book,” and the profits which would normally accrue there¬ 
from; plaintiff has been and will continue to be pre¬ 
vented, hindered and obstructed from selling and dis¬ 
tributing its pocket-size edition of its “Blue Book”; and 
plaintiff has incurred great loss and expense and loss of 
good will and will continue so to do; all as a proximate 
result of the acts of the defendants and each of them* 

WHEREFORE, premises considered, plaintiff de¬ 
mands: 

(1) That it be awarded damages in the amount of 
One Hundred Fifty Thousand Dollars ($150,000) and that 
the same be trebled and a judgment awarded plaintiff in 
the sum of Four Hundred Fifty Thousand Dollars 
($450,000), besides reasonable attorneys’ fees and costs, 
according to the provisions of Title 15, U. S. Code, 
Sec. 15. 

(2) An injunction, under Title 15, U. S. Code, Sec. 26, 
both pendente lite and permanently restraining the de¬ 
fendants and each of them from making a gift of the 
first subscription to said “Guide” to members of de¬ 
fendant NADA and restraining said defendants from 
selling, or contracting to sell said “Guide” at unreason¬ 
ably low prices for the purpose of destroying competition 
by plaintiff or eliminating plaintiff as a competitor. 

(3) And for such other and further relief as to the 
Court may seem just and proper. 

WHEREFORE, under all of the Counts of the Com¬ 
plaint, plaintiff demands: 

(1) Damages in the amount of One Hundred Fifty 
Thousand Dollars ($150,000) and that the same be trebled 
and a judgment awarded plaintiff in the sum of Four 
Hundred Fifty Thousand Dollars ($450,000), besides 
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reasonable attorneys’ fees and costs, according to the 
statute in such case made and provided. 

44 (2) The injunction specifically demanded in each 

of said Counts. 

(3) And for such other and further relief as to the 
Court may seem meet and proper. 

NATIONAL USED CAB MARKET REPORT, INC. 

By /s/ W. E. Butler 
President 

KING & NORDLINGER 
By Bernard I. Nordlinger 
Attorney for Plaintiff 
419 Southern Building 
Washington, D. C. 

McKinley, price & appleman 

By /s/ Paul E. Price 

Of Counsel for Plaintiff 
33 North LaSalle Street 
Chicago, Ill. 

COUNTY OF COOK ) 

STATE OF ILLINOIS ) 

W. EARL BUTLER, being first duly sworn, does sol¬ 
emnly swear that he has read the foregoing First Amend¬ 
ed Complaint by him subscribed as President of the Na¬ 
tional Used Car Market Report, Inc.; that he is in fact 
the President of said plaintiff and duly authorized to 
execute the foregoing First Amended Complaint on its 
bohalf: that he knows the contents of said First Amended 
Complaint; that he verily believes the allegations therein 
contained to be true. 

/s/ W. Earl Butler 

Subscribed and sworn to before me this 11th day of 
May, 1951. 

/s/ Illegible signature 

Notary Public 
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53 Filed Nov 6 1951 Harry M. Hull, Clerk 

Memorandum of Count 

Plaintiff has filed suit under Section 1 of the Sherman 
Act (15 U. S. C. A. 1), Section 2(a) of the Clayton Act, 
as amended (15 U. S. C. A. 13(a)), and Section 3 of the 
Robinson-Patman Act (15 U. S. C. A. 13a). Defendants 
have moved to dismiss. 

Plaintiff is the publisher of a used car guide known as 
the “Blue Book”. One of the corporate defendants 
(National Automobile Dealers Used Car Guide Company) 
publishes a similar used car guide. The other corporate 
defendant National Automobile Dealers Association) con¬ 
ducts studies and research for the benefit of those new 
car dealers who are its members. The two corporate de¬ 
fendants have interlocking managements. The individual 
defendants are officers of the corporate defendants. The 
corporate defendant publishing a used car guide similar 
to that published by the plaintiff distributes it to all 
dues-paying members of the other corporate defendant. 

The first count, which relies upon Section 1 of the Sher¬ 
man Act (15 U. S. C. A. 1), should be dismissed. It ap¬ 
pears to the Court that before any action may be main¬ 
tained under this Section there must be injury to the 
public. At the least, there must be facts alleged from 
which it can be determined as a matter of law that by 
reason of intent, tendency, or the inherent nature of the 
contemplated acts, the conspiracy, contract, or com- 

54 bination, etc., is reasonably calculated to prejudice 
the public interest by unduly restraining the free 

flow of commerce. Such is not the case here, and so dis¬ 
missal must result. Feddersen Motors, Inc. v. Wand, et al., 
180 F. (2d) 519; District of Columbia Citizen Pub. Co., 
et al. v. Merchants & Manufacturers Ass’n., Inc., et al., 83 
F. Supp. 994; Neumann v. Bastian-Blessing Co., 70 F. 
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Supp. 447; Ruddy Brook Clothes, Inc. v. British Foreign 
& Mar'me Insurance Co., Ltd., et al., decided by Judge 
Campbell in N. D. Ill., June 19, 1951; Apex Hosiery Co. 
v. Leader, 310 U. S. 469, 493, 500; Arthur v. Kraft-Phenix 
Cheese Corp., 26 F. Supp. 824; Adouaf v. J. D. & A. B. 
Spreckels Co., 26 F. Supp. 830. 

The Court is also of the opinion that the second count, 
which is brought under 15 U. S. C. A. 13(a), must be 
dismissed. The plaintiff has apparently alleged both a 
sale and a gift of the guide which defendant National 
Automobile Dealers Used Car Guide Company publishers. 
If there was a gift, the count should be dismissed, be¬ 
cause the statute requires a discriminatoin in price be¬ 
tween different purchasers; and it is obvious that in such 
a case there would be no price and no purchasers. On 
the other hand, if a sale is claimed, the count should be 
dismissed because no price is set up, to either members 
or non-members, and the facts alleged afford no basis for 
inferring that the price paid by one in the form of dues 
is lower or higher than the price paid by the other in the 
form of the subscription price. The alleged discrimina¬ 
tion apparenlty consists of differences between the de¬ 
fendants’ methods of billing National Automobile Dealers 
Association members and non-members. 

The statute involved here is applicable only “where the 
effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or prevent com¬ 
petition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with cus¬ 
tomers of either of them.” The Court believes 
55 that the effect upon competition is alleged only in 
the language of the statute, and that such allega¬ 
tion is only a conclusion of the pleader without facts to 
support it. 

The situation is similar to one where a professional or 
trade association bills its members for dues which include 
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a trade or professional publication but sells the publica¬ 
tion to outsiders. This, in the opinion of the Court, does 
not constitute discrimination in the sense defined by the 
statute. 

The third count, which is based upon Section 3 of the 
Robinson-Patman Act (15 U. S. C. A 13a), must also be 
dismissed. This count alleges that the defendants and 
each of them have in the past sold or contracted to sell, 
and now continue to sell or contract to sell, said “Guide” 
at unreasonable prices, for the purpose of destroying com¬ 
petition by plaintiff, etc. There is doubt as to whether 
or not an action for damages or an injunction can be 
maintained under this statute. The view taken by many 
legal publications and law review articles is to the effect 
that no action for damages or for an injunction can be 
maintained thereunder. 50 Harvard Law Review 121; 85 
University of Pennsylvania haw Review 306, 312 ; 22 
Washington University Law Quarterly 153, 182; 22 Amer¬ 
ican Bar Association Journal 593, 649. However, the 
Courts have tended to the other position. Balixm Ice 
Cream Co., Inc. v. Arden Farms Co., et al., 94 F. Supp. 
796; Atlanta Brick Co. v. O’Neal, 44 F. Supp. 39; Myers 
v. Shell Oil Co.. 96 F. Supp. 670. The Court is inclined 
to the view that no action for damages or for injunction 
is maintainable under the Section in question. But assum¬ 
ing, without deciding, that such an action is maintainable 
under Section 3 of the Robinson-Patman Act, the count 
still must be dismissed. The Court feels that the allega¬ 
tions in the complaint are merely repetitions of the lan¬ 
guage of the statute. They are conclusions of the pleader 
without facts pleaded to support them. 

The complaint will be dismissed. Settle judgment c- 
two days’ notice. 

/s/ Walter M. Bastian 
Judge 

November 6, 1951 
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56 Filed Nov 26 1951 Harry M. Hull, Clerk 

Order 

Upon consideration of the motion of defendants to dis¬ 
miss the First Amended Complaint and upon argument 
thereon in open court by counsel for both parties hereto, 
it is, by the Court this 26th day of November, 1951, 

Adjudged and ordered, That the said motion be and 
the same is hereby sustained and that the First Amended 
Complaint be and the same hereby is, dismissed, leave 
being granted plaintiff to file a Second Amended Com¬ 
plaint within twenty days. 

/s/ Walter M. Bastian 
Judge 

• • • • 

82 Filed Mar 10 1952 Harry M. Hull, Clerk 

Order 

Upon consideration of the motion of defendants to dis¬ 
miss the Seconded Amended Complaint and upon argu¬ 
ment thereon in open court by counsel for both parties 
hereto, it is, by the Court this 10th day of March, 1952, 

Adjudged and ordered, That the said motion be and 
‘the same is hereby sustained and that the Second 
Amended Complaint be and the same hereby is, dis¬ 
missed. 

/s/ Walter M. Bastian 
Judge 
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QUESTION PRESENTED. 


Whether the Second Amended Complaint, containing 
three Counts, should have been dismissed on defendants’ 
Motion, for failure to state claims against defendants upon 
which relief can be granted, under sections 1, 13(a) and 
13a of Title 15 of the United States Code. 
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BRIEF FOR APPELLEES. 


COUNTER STATEMENT OF THE CASE. 


Appellant alleged, in its Second Amended Complaint, 
that Appellees National Automobile Dealers Association 
and National Automobile Dealers Used Car Guide 
Company entered into competition with plaintiff in com¬ 
piling and selling used car market reports (pars. 5-7 of 
all Counts, J. A. 4A-5A). New car dealers throughout 
the United States were eligible for membership in N. A. 
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D. A. (par. 5, J. A. 4A) and those who joined and paid 
membership dues received, among other services and pub¬ 
lications, one annual subscription to appellees’ used car 
market report, known as the “Guide” (par. 7, J. A. 5A). 
Appellee N. A. D. A. actively promoted the sale of addi¬ 
tional copies of the Guide to its members, and Appellee 
Guide Company also sold the Guide to non-members of 
N. A. D. A. (pars. 7 of all Counts and 9 of First Count, 
J. A. 5A-7A). Since many of them need more than one 
copy of a pocket-size used car market report, N. A. D. A. 
members are motivated to purchase additional copies (par. 
10 of Second Count, J. A. 11A-12A) from one source or 
another. 

The subscription to appellees’ Guide which goes to N. A. 
D. A. members is not billed as a separate item (par. 7, J. A. 
5A) and appellant did not allege any facts as to whether 
the actual cost of that subscription to a member was the 
same, greater, or less than the cost of a guide subscription 
independent of membership dues. 

The court below concluded that the facts stated in the 
pleading were not sufficient to allege a violation either of 
the Sherman Act, of Section 2(a) of the Clayton Act, or 
of Section 3 of the Robinson-Patman Act. It therefore 
dismissed all three Counts of the Second Amended Com¬ 
plaint (order filed Mar. 10, 1952, J. A. 42A). 
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STATUTES AND RULES INVOLVED. 


Five of the six statutes set forth at pages 8-10 of ap¬ 
pellant’s brief are involved on this appeal as follows: 

All three Counts of the Second Amended Complaint: 
Section 4 of the Clayton Act, 15 U. S. C. A., § 15, appel¬ 
lant’s br., p. 9; and Section 16 of the Clayton Act, 15 U. S. 
C. A., § 26, appellant’s br., p. 10. 

First Count only: Section 1 of the Sherman Act, 15 
U. S. C. A. § 1, appellant’s br., p. 8. 

Second Count only: Section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act, 15 U. S. C. A, § 13 
(a), appellant’s br., p. 8. 

Third Count only: Section^ 3 of the Robinson-Patman 
Act, 15 U. S. C. A. § 13a, appellant’s br., pp. 8-9. 

The other statute cited by appellant has no bearing on 
the issues on this appeal. This is Section 7 of the Clayton 
Act, 15 U. S. C. A. § 18, appellant’s br., pp. 9-10. 

In addition to the statutes cited by appellant, the fol¬ 
lowing statutes are involved, with respect to the Third 
Count only: 1 

1. Section 1 of the Clayton Act, Act of October 15, 1914, 
c. 323, 38 Stat. 730: 

“Antitrust laws”, as used herein, includes the Act 
entitled “An Act to protect trade and commerce 
against unlawful restraints and monopolies”, ap¬ 
proved July second, eighteen hundred and ninety; 
sections seventy-three to seventy-seven, inclusive, of 
an Act entitled “An Act to reduce taxation, to pro¬ 
vide revenue for the Government, and for other pur- 


1. To avoid confusion we have not put quotation marks around 
the statutes set out herein. Quotation marks which appear here are 
as they appear in the source materials, i. e., in the statutes themselves. 
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poses”, of August twenty-seventh, eighteen hundred 
and ninety-four; an Act entitled “An Act to amend 
sections seventy-three and seventy-six of the Act of 
August twenty-seventh, eighteen hundred and ninety- 
four, entitled ‘An Act to reduce taxation, to provide 
revenue for the Government, and for other pur¬ 
poses,’ ” approved February twelfth, nineteen hundred 
and thirteen; and also this Act. 

2. Section 1 of the Clayton Act as codified, 15 U. S. C. 
Sec. 12: 

§ 12. Words defined. 

“Antitrust laws” as used in sections 12, 13, 14-21, 
22-27 of this title, includes sections 1-27, inclusive, of 
this title. 

3. The punctuation and structure of the Robinson-Pat- 
man Act (Act of June 19, 1936, c. 592, 49 Stat. 1526-1528), 
which are evidenced by the following excerpts: 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled [Sec. 1], That section 2 of the Act entitled 
“An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” 
approved October 15, 1914, as amended (U. S. C., Title 
15, sec. 13), is amended to read as follows: 

“Sec. 2. (a) That it shall be unlawful • • * 

[etc.]. 

“ (b) Upon proof being made # * [etc.]. 

“(c) That it shall be unlawful * • • [etc.]. 

“(d) That it shall be unlawful • • • [etc.]. 

“(e) That it shall be unlawful • • * [etc.]. 

“(f) That it shall be unlawful for any person en¬ 

gaged in commerce, in the course of such commerce, 
knowingly to induce or receive a discrimination in 
price which is prohibited by this section.” 

Sec. 2. That nothing herein contained shall affect 
rights of action arising, or litigation pending # • # 
[etc.]. 

Sec. 3. It shall be unlawful 


* * # 


[etc.]. 
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Sec. 4. Nothing in this Act shall prevent * * * 

[etc.]. 

The following Federal Rules of Civil Procedure are in¬ 
volved with respect to all three Counts: 

“Rule 8. General Rules of Pleading. 

“(a) Claims for Relief. A pleading which sets 
forth a claim for relief * * * shall contain * * * (2) 
a short and plain statement of the claim showing that 
the pleader is entitled to relief # 

* • • * • 

“(e) Pleading to Be Concise and Direct; Consist¬ 
ency. 

“(1) Each averment of a pleading shall be simple, 
concise, and direct. No technical forms of pleading 
or motions are required.” 


DISCUSSION OF QUESTIONS PRESENTED 
AND STATEMENT OF POINTS. 


The only difference between appellees ’ formulation of 
the question presented on this appeal and that presented by 
appellant is in the reference to the three statutes allegedly 
violated in the three Counts of appellant’s pleading. Ap¬ 
pellant refers to these statutes as “sections 1, 13(a) and 
13a of the Anti-trust Acts,” while we refer to them as 
“sections 1, 13(a) and 13a of Title 15, United States 
Code.” 

This difference has a bearing on the sufficiency of the 
Third Count, which relied upon Section 13a of the United 
States Code. The reasons why that section is not one of 
the “antitrust laws” within the applicable definition of 
that term are developed at pp. 38-45, mfra, and will there¬ 
fore not be set forth here. 
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In all other respects the parties agree as to the question 
presented. This does not, of course, imply agreement as 
to the applicability to this case of the second and third 
points in appellant’s Statement of Points (br. 7-8; J. A. 17), 
wherein appellant indicates a belief that motions to dis¬ 
miss may never be granted for failure to allege essential 
elements of a claim, and appears to suggest that the courts 
should supply any missing elements by inference. 

It is, of course, elementary that a pleading which omits 
any essential element of a claim must be dismissed, and 
this rule has often been invoked in dismissing cases brought 
under the antitrust laws. Feddersen Motors v. Ward, 180 
F. 2d 519, 522 (C. A. 10, 1950) (general allegations of 
public injury held insufficient); Shotkin v. General Electric 
Co., 171 F. 2d 236 (C. A. 10, 1948) (no allegation that 
prices enhanced or volume of commerce diminished); 
Beegle v. Thomson, 138 F. 2d 875 (C. A. 7, 1943) (no al¬ 
legation that alleged violation of Clayton Act proximately 
caused injury to plaintiff); Black & Yates v. Mahogany 
Ass’n., 129 F. 2d 227, 231 (C. A. 3, 1941 and 1942) (“facts 
constituting the trade association’s conspiracy, its object 
and accomplishment”, not pleaded); Glenn Coal Co. v. 
Dickinson Fuel Co., 72 F. 2d 885, 889 (C. A. 4, 1934) (no 
allegation that defendants controlled enough of the sup¬ 
ply for commerce to be restrained unreasonably); District 
of Columbia Cit. P. Co. v. Merchants & Mfrs. Ass’n., 83 F. 
Supp. 994 (D. D. C., 1949) (injury to public not pleaded) ; 
Neumarm v. Bastian^Blessing Co., 70 F. Supp. 447 (N. D. 
Ill., E. D., 1947) (no well-pleaded allegation of monopoly 
or unreasonable restraint of trade); Camfield Mfg. Co. v. 
McGrow Electric Co., 70 F. Supp. 477 (D. Del., 1947) (no 
allegation that defendant “controls such a high percent¬ 
age” of the sales outlets “as to fall within condemnation” 
of the anti-trust laws); Turin Ports Oil Co. v. Pure Oil Co., 
46 F. Supp. 149 (D. Minn., 1942) (no allegation that higher 
prices were not passed on to plaintiff’s customers, so 
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damages held not to be well pleaded); Sorrentino v. Glen- 
Gery Shale Brick Cory., 46 F. Supp. 709 (E. D. Pa., 1942) 
(no allegation that defendants controlled enough of the 
supply for their refusal to deal with plaintiff to restrain 
trade); Abouaf v. J. D. & A. B. Spreckels Co., 26 F. Supp. 
S30, 832-833 (N. D. Cal., 1939) (no well-pleaded allegation 
of monopoly or unreasonable restraint of trade); and 
Arthur v. Kraft-Phenix Cheese Corporation, 26 F. Supp. 
824 (D. Md., 1937-8) (no well-pleaded allegation of public 
injury). Appellant’s failure, in any Count of any of its 
pleadings, to allege facts constituting the essential ele¬ 
ments of a claim under the statutes relied upon, prompted 
the rulings by the court below, striking the original Com¬ 
plaint, dismissing the First Amended Complaint, and dis¬ 
missing the Second Amended Complaint. 

Callaway v. Hamilton National Batik, 195 F. 2d 556 
(App. D. C., 1952), cited at page 4 of Brief of Appellant, 
dealt with a different kind of problem. In that case, the 
court below had assumed or inferred facts as to which the 
pleadings were either silent or equivocal. The Callaway 
complaint had stated a claim for which relief could be 
granted unless the defendant could establish the defenses of 
apparent authority, estoppel or laches. The District Court 
inferred, from plaintiff’s version of the facts, that the 
defendant would be able to prove these defenses. 2 How¬ 
ever, this Court held that the defendant would “have to 
plead and prove” these matters. To be sure, inferences 
from facts which are well pleaded should be drawn favor¬ 
ably to, instead of against, the pleader. Carroll v. Morri¬ 
son Hotel Corporation, 149 F. 2d 404, 406 (C. A. 7, 1945). 
But inferences from argument and conclusions, as dis- 

2. The Court below had assumed (1) that such reliance by appellee as 
would have estopped appellant, (2) that Hoeksema had endorsed certain 
checks, (3) that Hoeksema had authority to endorse them with the cor¬ 
porate name, and (4) that the depositor was negligent. 
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tinguished from facts, are not required to be indulged as 
a substitute for direct pleading of facts. 

Rules S(a)(2) and S(e)(1) of the Federal Rules of Civil 
Procedure describe the standard for well-pleaded allega¬ 
tions. Rule S(a)(2) provides that a pleading which sets 
forth a claim for relief shall contain “a short and plain 
statement of the claim showing that the pleader is en¬ 
titled to relief,” and Rule ^T(e)(l) provides that “each 
averment of a pleading should be simple, concise, and 
direct.” These standards leave no room in a pleading for 
the confusion of facts with argumentative legal descrip¬ 
tions and characterizations. 

The Second Amended Complaint, like its predecessors, 
was notable for the individual and collective violations of 
Rule S, which obscured the narrow range of factual allega¬ 
tions in a fog of conclusions and legal argument. It was 
liberally sprinkled with key words from important de¬ 
cisions under the Sherman Act, and from the language of 
the Sherman, Clayton, and Robinson-Patman Acts. “ ‘Sub¬ 
tle influences’ in lieu of sanctions”, “boycott”, “concert of 
action”, “ ‘tying’ requirement”, “exclusive dealing ar¬ 
rangements”, “unduly restraining” trade, “interlocking 
directorates”, “ruinous prices”, “injury to the public”, 
and illegal “per se”, are examples. The pleading read 
like a brief. Scarcely a fact was pleaded without an accom¬ 
panying legal characterization of the fact by a key word 
from a key case. Often, the legal conclusions were pleaded 
without any accompanying facts at all. 

While the pleading thus reflected counsel’s legal research, 
it utterly failed in its one vital function,—to allege facts 
sufficient to state a cause of action. 
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SUMMARY OF ARGUMENT. 


Appellees’ argument is divided into three parts, corre¬ 
sponding to the three Counts of the Second Amended Com¬ 
plaint. 

Part I, dealing with the First Count, develops the con¬ 
tention that it is necessary, to state a claim under Sec¬ 
tion 1 of the Sherman Act, for a pleading to allege facts 
which show injury to the public by means of unreasonable 
restraint of the trade and commerce involved. In this 
case, the trade and commerce involved is the compilation, 
publication and distribution of market reports concern¬ 
ing values of used automobiles. Because it fails to al¬ 
lege that there has been any interference by appellees with 
the price structure, quantity, quality, or freedom of com¬ 
petition in the business of supplying used car market in¬ 
formation, the First Count fails to allege an unreason¬ 
able restraint of that market. 

The facts alleged in the First Count do not bear out 
appellant’s conclusions that appellant was foreclosed 
from any substantial market, that appellees utilized ex¬ 
clusive dealing arrangements, tying requirements, or 
boycotts to monopolize any part of the market, or 
that in any other way, appellees have engaged in the 
kinds of activity proscribed by the Sherman Act and those 
cases interpreting it upon which appellant relies. 

Part II demonstrates that appellant failed to allege any 
difference between the cost of appellees’ Guide to N. A. 
D. A. members and its cost to non-members. This part 
further shows that neither “prices,” nor “commodities,” 
are involved, and that the arrangements whereby appellees 
provide a guide subscription as one of the benefits of N. A. 
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D. A. membership does not violate Section 2(a) of the 
Clayton Act. 

Part III, addressed to the Third Count, establishes that 
there is no allegation that the prices at which appellees ’ 
Guides were sold were unreasonably low, that the stand¬ 
ard of reasonable prices relied upon by appellant (one 
competitors’ cost) is an arbitrary and unworkable stand¬ 
ard of unreasonableness, and that neither sales, contracts 
to sell, nor commodities are involved in the business in 
question. Part III further demonstrates that Section 3 of 
the Robinson-Patman Act describes a new offense and fixes 
only criminal penalties for violation of its provisions. 
The exclusive remedy rule prevents private actions under 
Section 3. It is not an amendment to the Clayton Act, 
and is therefore not one of the “antitrust laws” under 
which treble damages and injunctive relief are available to 
private parties. 
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ARGUMENT. 


I. 

THE FIRST COUNT FAILED TO ALLEGE A VIOLATION OF SEC¬ 
TION 1 OF THE SHERMAN ACT, AND WAS PROPERLY DIS¬ 
MISSED BY THE COURT BELOW. 

Section 1 of the Sherman Act prohibits unreasonable re¬ 
straints of trade. The issue on this appeal as to the First 
Count is whether it alleged facts constituting an unreason¬ 
able restraint. 

The case of Apex Hosiery Co. v. Leader , 310 U. S. 469 
(1940), shows that only those restraints which result in 
harm to the public by affecting market price, production 
or quality violate the Sherman Act. In that case the Su¬ 
preme Court stated the policy of the Act as follows (pp. 
493, 500-501): 

“The end sought was the prevention of restraints 
to free competition in business and commercial trans¬ 
actions which tended to restrict production, raise prices 
or otherwise control the market to the detriment of 
purchasers or consumers of goods and services, all of 
which had come to be regarded as a special form of 
public injury. 

• • • • • 

“In the cases considered by this Court since the 
Standard Oil case in 1911 some form of restraint of 
commercial competition has been the sine qua non to 
the condemnation of contracts, combinations or con¬ 
spiracies under the Sherman Act, and in general re¬ 
straints upon competition have been condemned only 
when their purpose or effect was to raise or fix the 
market price. It is in this sense that it 4s said that 
the restraints, actual or intended, prohibited by the 
Sherman Act are only those which are so substantial 
as to affect market prices. Restraint on competition 
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or on the course of trade in the merchandising of ar¬ 
ticles moving in interstate commerce is not enough, 
unless the restraint is shown to have or is intended to 
have an effect upon prices in the market or other¬ 
wise to deprive purchasers or consumers of the ad¬ 
vantages which they derive from free competition.” 
(Citing cases.) (Italics supplied.) 

Similar expressions are contained in Standard Oil Co. 
v. United States, 221 U. S. 1, 58 (1911) and Wilder Mfg. 
Co. v. Com Products Co., 236 U. S. 165, 173 (1915). Re¬ 
cent cases which have held allegations of public injury, i. e., 
effect on market price or production, necessary to charge a 
violation of the Sherman Act include Ruddy Brook Clothes 
v. British & Foreign Marine Ins. Co., 195 F. 2d 86 (C. A. 
7, 1952); Emich Motors Corp. v. General Motors Corp., 1S1 
F. 2d 70, 75 (C. A. 7, 1950), affirmed on other grounds, 340 
U. S. 894 (1951); Feddersen Motors v. Ward, ISO F. 2d 519 
(C. A. 10, 1950); Shotkin v. General Electric Co., 171 F. 2d 
236 (C. A. 10, 1948); Black & Yates v. Mahogany Ass’n., 
34 F. Supp. 450 (D. Del. 1940), affirmed on this point, 129 
F. 2d 227, 231 and 232 (C. A. 3, 1942); and District of Co¬ 
lumbia Cit. P. Co. v. Merchants <& Mfrs. Ass y n., S3 F. Supp. 
994 (D. D. C., 1949). 

Feddersen Motors v. Ward, supra, shows that there must 
be factual allegations, not conclusions of law, to support 
allegations of unreasonable restraints. In that case a 
Hudson automobile dealer sued his manufacturer and an¬ 
other dealer alleging that the defendants had discriminated 
against plaintiff in the purchase of new Hudson cars and 
thereby restrained trade in the sale of such cars. The 
court dismissed the complaint, stating (p. 522): 

“* * * The pleading did not allege facts constitut¬ 
ing the constituent elements of the familiar pattern of 
combination or conspiracy among competitors in the 
field of industry or commerce to fix prices, divide mar¬ 
keting territories, apportion customers, restrict produc- 
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tion, or otherwise suppress competition. It alleged that 
the defendants formed a combination or conspiracy 
in restraint of interstate commerce. It further al¬ 
leged that they combined and conspired to force plain¬ 
tiff out of business as a dealer in Hudson automo¬ 
biles. It further alleged that defendants had dis¬ 
criminated against plaintiff in certain respects. And 
it further alleged that the effect of the unlawful acts 
and practices on the part of defendants was to burden, 
obstruct, and unduly restrain interstate commerce 
and trade in new Hudson automobiles. But these were 
general allegations in the nature of conclusions, with¬ 
out any averment of specific acts from which it could 
he determined as a matter of law that defendants vio¬ 
lated the act with harmful results to the public.” (Ital¬ 
ics supplied.) 

There was no allegation of facts in the First Count in 
this case, that appellees had fixed, or conspired, to fix, 
market prices of used car guides, or limited the pro¬ 
duction, or controlled the quality of such guides. Noth¬ 
ing was said as to the number of competing guide produc¬ 
ers, the total volume of production of used car guides, 
nor the total volume of purchases of used car guides. 

The court below correctly held that the omission of these 
factors was fatal to appellant’s case. (J. A. 39A.) Without 
such allegation of facts it was impossible to determine 
what significant effect, if any, appellees’ alleged activities 
had on the flow of commerce in used car market informa¬ 
tion. Allegations must take the form of facts, not vague 
conclusions of law, such as that defendant’s activities con¬ 
stitute a restraint of trade. 

Appellant’s brief relies upon authorities outlawing com¬ 
binations which excluded competitors from a substantial 
market by (1) tying contracts, (2) exclusive dealing ar¬ 
rangements, and (3) boycotts. However, no tying contracts, 
exclusive dealing arrangements or boycotts are alleged in 
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the Second Amended Complaint. The court below had to 
grant or deny the motion to dismiss on the basis of the 
pleading before it, and that pleading alleged the facts to 
be that: 

(1) Appellee N. A. D. A. was a trade association, 
and appellee Guide Company was its publishing agency 
(pars. 5-7, 9(a) and 9(c), J. A. 4A-6A). 

(2) The Guide Company published a used car mar¬ 
ket report in competition with appellant (pars. 7 and 
9(b), J. A. 5A-6A). 

(3) A single subscription to appellees’ “ ‘Guide’ 

is delivered without specific charge therefor to mem¬ 
bers of defendant NADA # • upon receipt of 

a minimum membership fee of Eighteen Dollars 
($18)” (par. 7, J. A. 5A). 

(4) “ * * * NADA members (30,000 or more 

out of 40,000 new car dealers) are motivated to pur¬ 
chase additional annual subscriptions, having already 
received one with each membership, the great majority 
of new car dealers needing more than one annual sub¬ 
scription.” (Par. 10(b), J. A. 12 A; substantially iden¬ 
tical language also appears in par. 10(a), J. A. 11 A.) 

(5) N. A. D. A. members and personnel helped to 
promote and sell appellees’ Guide to members and non¬ 
members (pars. 9(b), (e) and (h), J. A. 6A-7A). 

Based upon those facts only, the pleader alleged its con¬ 
clusions, that: 

(1) Appellees were attempting to eliminate com¬ 
petition by appellant in the pocket-size report busi¬ 
ness (par. 9(i), J. A. 7A), and 

(2) the effects of the alleged facts were exclusive 
dealing arrangements, a tying requirement, and a boy¬ 
cott, all directed against appellant (pars. 9 and 10, 
J. A. 6A-8A). 


In short, appellant inferred a conspiracy to drive it 
out of business, a boycott, a tying agreement, and an ex¬ 
clusive dealing arrangement, from the fact that N. A. D. A. 
publishes a Guide, its members receive one guide sub- 
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scription and are “motivated” (1) by “having a 1 ready 
received one * * # ,” and (2) by “needing more than 
one,” to “purchase additional annual subscriptions” (par. 
10(b), J. A. 12A) and that some N. A. D. A. members help 
to promote and sell the N. A. D. A. guide. 

A. The Single Subscription to Appellees’ Guide Which 
Goes to Each N. A. D. A. Member as a Membership 
Privilege Does Not Illegally Foreclose a Market to 
Appellant. 

Appellees include one guide subscription among the serv¬ 
ices and publications which all N. A. D. A. members re¬ 
ceive. Every member receives, and pays an unitemized por¬ 
tion of his dues for, this one subscription. 

The single subscription which is part of the N. A. D. A. 
membership “package” is clearly not violative of the Sher¬ 
man Act. It is not a separate product, but is an integral 
part of membership. One might .as well complain that Ford 
Motor Company installs only Ford motors in its cars. The 
Second Amended Complaint expressly alleged that one of 
the purposes for which appellant N. A. D. A. was first or¬ 
ganized was “to conduct such investigations, studies and 
researches as may be necessary and advisable, to compile 
factual data and gather information, the knowledge of 
which would be useful and valuable to its members.” (Par¬ 
agraph 5 of all Counts, J. A. 4A.) This function was 
turned over to appellant Guide Company when it was or¬ 
ganized, in 1939. (Paragraph 6 of all Counts, J. A. 4A.) 
Members are entitled to, and expect to, receive a copy of 
the Guide, as well as copies of other publications of the 
Association, when they pay their dues. Nothing which ap¬ 
pellant alleged indicates any unworthy or sinister purpose 
in this arrangement, and the facts alleged fall far short of 
substantiating the legal conclusions upon which appellant 
sought to base this cause of action. 
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B. Appellees’ Sale of Additional Subscriptions to N. A. 
D. A. Members and Others Does Not Constitute a 
Boycott, Exclusive Dealing Arrangement, or Illegal 
Tie-In. 


The purchase of additional subscriptions to appellees’ 
guide by N. A. D. A. members is entirely optional and 
voluntary. Appellant did not allege that there was any re¬ 
quirement to accept more than one subscription. 

In United States v. Paramount Pictures , 334 U. S. 131, 
159 (194S), the Supreme Court stated: 

“We do not suggest that films may not be sold in 
blocks or groups, when there is no requirement, ex¬ 
press or implied, for the purchase of more than one 
film.” 

The pleader in the instant case only alleged that members, 
having received one guide subscription, and needing more 
than one, were “motivated” to buy more. Presumably he 
meant, to buy more N. A. D. A. guides instead of Blue 
Books. 

This can hardly be considered an exclusive dealing ar¬ 
rangement, or a foreclosure of the market to appellant. 
On the contrary, the allegations purporting to describe ap¬ 
pellees’ sales efforts (par. 9(f), J. A. 7A) make it clear 
that the market for additional copies of Guides is one for 
which it is necessary to compete. Nor can one reasonably 
infer a boycott from the facts alleged. 

Appellant cites (br. 14-19) International Salt Co. v. 
United States, 332 U. S. 392 (1947) and Standard Oil Co. 
of California v. U. S., 337 U. S. 293 (1949), for the propo¬ 
sition that the provision for supplying a subscription to the 
Guide with each N. A. D. A. membership violates the Sher¬ 
man Act. In each of those cases there was an attempt com- 
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pletely to foreclose competitors from the given market. All 
involved much more than a “motivation” on the part of the 
buyer to purchase additional goods from the seller. None 
of them, therefore, has any relevance to the factual situa¬ 
tion in the instant case. 

The same is true of the authorities cited at pages 18-22 
of appellant’s brief, supporting the proposition that ex¬ 
clusive dealing arrangements may violate the Sherman 
Act. Again, it is not necessary to argue the applicability 
of the cases to the proposition for which they are cited, 
since the proposition has no bearing upon the state of 
facts alleged in appellant’s pleading. 

In view of the fact that neither the Fashion Originators’ 
Guild v. F. T. C., 312 U. S. 457 (1941), nor American Fed¬ 
eration of Tobacco Growers, Inc. v. Neal, 183 F. 2d 869 
(C. A. 4, 1950), dealt with mere “motivations” of buyers 
to purchase from one seller rather than another, but in¬ 
stead involved highly organized boycotts, these cases, 
which appellant cites at pages 22-25 of its brief, are like¬ 
wise inapplicable. 

C. The Fact That Appellant and Appellees Are Com¬ 
petitors Does Not Substitute for the Requirement of 
Public Injury. 

The discussion in appellant’s brief at p. 33, et seq., seeks 
to justify the lack of factual allegations indicating un¬ 
reasonable restraints by the fact that plaintiff and de¬ 
fendants in the instant case are competitors, whereas the 
parties to some of the cases relied on by the court be¬ 
low did not compete with each other. 

"We have found no case recognizing such a distinction; 
indeed there are numerous cases in which the plaintiff 
and one of the defendants were competitors, and in which 
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it was held that lack of allegations of public injury or un¬ 
reasonableness required dismissal of the complaint. See, 
e. g., Glenn Cool Co. v. Dickinson Fuel Co., 72 F. 2d S85 
(C. A. 4, 1934), Sorrentino v. Glen-Gery Shale Brick 
Corporation, 46 F. Supp. 709 (E. D. Pa., 1942). And Neu¬ 
mann v. Bastian-Blessing Co., 70 F. Supp. 447 (N. D. Ill., 

E. D., 1947), a case cited to the Court below, was dismissed 
on this ground although it was alleged that the defendant 
manufacturer conspired with others to drive plaintiff out 
of the foreign distribution field in order to monopolize 
such field for the defendant. Thus whatever the relation- 

I 

ship of plaintiff and defendant, injury to the public in 
the form of decreased competition which effects market 
price, production, or quality must be shown. 

Since there was no allegation in the Second Amended 
Complaint showing that defendants had fixed, or conspired 
to fix, market prices of used car guides, or limited the 
production, or controlled the quality of such guides, it was 
incumbent upon the pleader to state facts showing how the 
market was burdened and competition restrained by appel¬ 
lees’ conduct. But appellant alleged nothing at all about the 
market for used car guides. Nothing was said as to the 
number of competing guide producers (as a matter of fact 
there are at least ten major competitors in the used 
car guide market, some on a regional, some on a nation¬ 
wide scale) 3 the total volume of production of used car 
guides, the total volume of sales, nor the relationship be¬ 
tween appellee’s alleged conduct and competitive condi¬ 
tions in the field. 

It is true, as appellant points out (Brief, p. 27), that 
where the purpose of an agreement is to affect market 

3. A list of these publishers is contained in G. C. P. R.. SR5 issued 
March 19. 1951. and printed in 16 F. R. 2548. This Court may consider 
such a list, since 44 U. S. C. 307 provides that judicial notice be taken 
of Regulations printed in the Federal Register. See also Kempc v. 
United State*, 151 F. 2d 680. 684 (C. A. 8, 1945). 
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prices or production, a violation of the Sherman Act oc¬ 
curs even though the aim of the agreement is not effec¬ 
tuated. Associated Press, et al. v. U. S., 326 U. S. 1 (1945), 
relied on by plaintiff, is such a case, hut there is noth¬ 
ing therein to support the proposition that a violation 
would have existed there if the exclusion of non-A.P. mem¬ 
bers from Associated Press membership and privileges 
had not unreasonably restrained the sale and distribution 
of news. On the contrary, the opinion is replete with 
observations as to the relative size of A.P. and its news¬ 
paper members as compared to the total market for news 
(see for example 326 U. S. pp. 9—note 4, 11—note 7, 13 
and IS). Thus it is clear that in deciding the A.P. case 
on a motion for summary judgment the Court took into 
consideration the size and effect on the market of A.P. in 
relation to its competitors. 

Eastern States Retail Lumber Dealers Association v. 
U. S., 234 U. S. 600 (1914), cited by appellant at brief p. 27, 
involved an attempt to keep all whoesalers out of the en¬ 
tire retail field. Likewise, W. W. Montague & Co. v. Lowry, 
193 U. S. 38 (1904), involved a combination of sellers who 
had refused to deal wfith plaintiff or any other buyers in the 
market except on certain terms. In Charles A. Ramsay 
Co. v. Associated Bill Posters, etc., et al., 260 U. S. 501 
(1923), the defendants had conspired to exclude all non¬ 
members of their association from the billboard adver¬ 
tising business. Every one of these cases relied on by ap¬ 
pellant involved an attempt to obtain or retain market con¬ 
trol. Such an attempt is not alleged in the instant case— 
the only allegation is plaintiff’s conclusion, that plaintiff 
alone may some day be unable to supply used car informa¬ 
tion to the public. 

Plaintiff has concluded discussion of this issue (brief, p. 
31) with a quotation from Chicago Board of Trade v. United 
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States, 246 U. S. 231 (191S). This case reversed a lower 
court judgment for the United States on the ground that 
evidence of the reasonableness of the practice in ques¬ 
tion should have been considered by the lower court. There 
is nothing in the case to indicate that where plaintiff has 
failed to allege facts constituting an unreasonable restraint 
the defendant need justify his actions. On the contrary, 
plaintiff’s quotation (brief, p. 31) from that case discusses 
in general terms the proposition that only unreasonable 
restraints violate the Sherman Act. 

Appellees do not dispute the authority of the cases cited 
in appellant’s brief, in support of the First Count. We 
do dispute their applicability to the facts alleged in the 
pleading which the court below dismissed. The pleading 
did not allege facts which could conceivably bring this case 
within the Sherman Act. 


II. 

THE SECOND COUNT OF THE SECOND AMENDED COMPLAINT 
FAILED TO STATE A CLAIM FOE. VIOLATION OF SECTION 2(a) 
OF THE CLAYTON ACT, AND WAS PEOPEELY DISMISSED BY 
THE COUET BELOW. 

Section 2(a) of the Clayton Act, quoted at greater length 
at p. 8 of brief of appellant, makes it unlawful for a seller: 

“either directly or indirectly, to discriminate in price 
between different purchasers of commodities of like 
grade and quality * * • where the effect of such 
discrimination may be substantially to lessen competi¬ 
tion or tend to create a monopoly in any line of com¬ 
merce, or to injure, destroy, or prevent competition 
with anv person who * * * grants * # * such discrimina¬ 
tion * * V’ 
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A. Appellant’s Second Count Failed to Allege Price Dis¬ 
crimination in Sales of Commodities, Within the Mean¬ 
ing of the Statute. 

The Supreme Court has stated that there must be at 
least two sales, at different prices, to have a violation of 
the statute here in question. In Bruce’s Juices v. Ameri¬ 
can Can Co., 330 U. S. 743, 755 (1947), it said: 

“At least two transactions must take place in order 
to constitute a discrimination. Thus, a contract may 
be made today which has no legal defect under the 
Robinson-Patman Act. A week later, another sale may 
he made at a different price or at a different discount, 
and the latter taken into consideration with the former 
may establish a discrimination.” (Italics supplied.) 

The allegations of the Second Amended Complaint dis¬ 
closed that appellees sold subscriptions to their publication 
to N". A. D. A. members and to N. A. D. A. non-members at 
identical prices, except for the single subscription which 
was “free” to each N. A. D. A. member (Par. 9(b), J. A. 
11A). This allegation was all that was stated, with respect 
to a direct or indirect discrimination in price for com¬ 
modities of like grade and quality. 

The storm center is the initial subscription supplied to 
all dues-paying N. A. D. A. members. 

As we shall show, that initial subscription was not 
alleged to be directly or indirectly cheaper than the initial 
subscription of a non-member, there was accordingly no 
“discrimination;” dues for N. A. D. A. membership were 
not “prices”, so there could not have been any discrimina¬ 
tion in “price;” and subscriptions to appellees’ market re¬ 
port were not “commodities”, so there could not have 
been discrimination in price between different purchasers 
of like “commodities.” 
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All three of these questions would have had to be an¬ 
swered favorably to appellant, in order to find that it had 
alleged a violation of the statute. Then the Court could 
have reached the question (discussed below) of the effect 
on competition of what was alleged. 

1. The Second Count Did Not Allege Facts as to Whether the Cost to 
N. A. D. A. Members of Their Initial Subscriptions Was Higher or 
Lower Than the Cost to Non-Members of a Single Subscription. 

The Second Count alleged that defendants’ “ ‘Guide’ is 
delivered without specific charge therefor to members of 
defendant N. A. D. A. * # * upon receipt of a minimum mem¬ 
bership fee of Eighteen Dollars ($18).” (Par. 7, incorpo¬ 
rated in the Second Count by reference from the First 
Count, J. A. 5A; italics supplied.) This factual allegation, 
rather than the conclusion which contradicted it (that the 
first subscription was “free”) was what was admitted by 
the motion to dismiss. Appellant then went on to argue, in 
its Second Count, that “plaintiff without the advantage of 
receipt of a membership fee as aforesaid in paragraph 7 
(incorporated in this Count by reference) is unable to sell 
# • for the ruinous prices set out above * * •” (par. 10 

(a), J.A. 11 A). The only possible inference from this was 
that appellees were enabled by receipt of membership fees 
to supply each member with an initial subscription and 
hence that such a subscription was paid for, and not 
“free.” 

The Second Count thus raised the question of the cost 
of a member’s first subscription, but it flatly refused to 
take a stand on it. As the District Court stated when it 
dismissed the First Amended Complaint: 

“• • • the facts alleged afford no basis for inferring 
that the price paid by one in the form of dues is 
lower or higher than the price paid by the other in the 
form of the subscription price.” 
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This was still true of the Second Amended Complaint. 
The Second Count did not allege what portion of each 
N. A. D. A. member’s dues was allocable to the member’s 
initial subscription to the N. A. D. A. Guide. It did not 
allege that that allocable portion of dues was either higher 
or lower than the cost of a single subscription to an N. A. 
D. A. non-member. 

In short there were no facts stated which indicated 
whether the cost to each N. A. D. A. member of its initial 
subscription was the same, higher, or lower than the cost 
to a non-member of its initial subscription. Unless the 
cost was higher for one group than for another, there 
could be no discrimination, in view of the statute as inter¬ 
preted in the Bruce’s Juices case. 

Appellant complains (Br. 37) that the District Judge 
“erroneously inferred” an “unfavorable inference, with¬ 
out inferring real difference and resultant discrimination 
in price, which * * * should have been drawn * # But 
this was appellant’s third attempt, and the court was fully 
justified in its conclusion that appellant was unable to 
allege facts constituting discrimination in price. In dis¬ 
missing the First Amended Complaint, the District Judge 
had granted leave to appellant to amend and state facts 
enough to support a favorable inference and appellant 
did amend, but failed to allege facts which, if proved, 
would support the application of the statute to the claim. 
The reason was not plaintiff’s lack of information as to 
what was required; it was that appellees’ conduct cannot 
be reasonably viewed as price discrimination. The more 
facts appellant alleged, the clearer it became that there 
was no violation. 
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2. The Alleged Dues Were Not Prices, and the Alleged Subscriptions 

Were Not Commodities. 

The statute does not purport to outlaw differences be¬ 
tween membership dues and prices. It prohibits differences 
between one price and another price. To be sure an illegal 
price differential may be either direct or indirect, and ap¬ 
pellant had ample opportunity to allege an indirect price 
discrimination, by charging that the portion of a member’s 
dues which went to cover his initial Guide subscription, 
was less than he would have paid in cash for the sub¬ 
scription. But having thrice avoided making such an al¬ 
legation, appellant cannot fairly complain that the court 
below erred in not making it for appellant, by unwar¬ 
ranted inference. Appellant’s silence gave rise to the in¬ 
ference that it had gone as far it could go; that the “price” 
for a member’s initial subscription could not be separated 
out from the membership dues. 

Appellant has cited no authority for the proposition that 
a subscription to an uncopyrighted periodical market re¬ 
port service like the Guide is a commodity. The subscrip¬ 
tion is for a service which provides periodic changes and 
revisions in the information; it is not a mere book. Com¬ 
modities are tangible goods, as indicated in Flcetway, Inc. v. 
Public Service Interstate Transp. Co., 72 F. 2d 761 
(C. A. 3, 1934). In the Fleetway case, the court stated 
(p. 763): 

“* * * The section prevents discrimination in price 
between different purchasers of commodities which 
are sold for use, consumption, or resale within the 
United States, etc. This clearly refers to a commodity 
such as merchandise, and has no reference to trans¬ 
portation of passengers by busses, for discrimination 
in price between purchasers of commodities on ac¬ 
count of differences in grade, quality, or quantity or 
a discrimination which makes only due allowance for 
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difference in the cost of selling or transportation is 
not prohibited- It would be a strange and strained 
construction that would apply this language to trans¬ 
portation of passengers by busses.” (Italics supplied.) 

We submit that it is an equally “strange and strained 
construction which appellant seeks in this case to put upon 
the word, ‘commodity.’ ” 

3. The Second Count Also Failed to Allege That the Forbidden Effects 
on Competition Besulted From Price Discrimination. 

The statute involved in the Second Count prohibits dis¬ 
crimination in prices of commodities, 

“where the effect of such discrimination may be sub¬ 
stantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, de¬ 
stroy, or prevent competition with any person who 
* * * grants * * * such discrimination * * *.” (Italics 
supplied.) 

Paragraph 10(a) of the Second Count (J.A. 11 A) al¬ 
leged that appellees’ “advantage of receipt of a member¬ 
ship fee” tended to give appellees a monopoly because 
neither appellant nor “any other seller of used car informa¬ 
tion” can afford, without that advantage, to sell such in¬ 
formation at “the ruinous prices set out above for multiple 
annual subscriptions.” Paragraph 10(b) (J.A. 11A-12A) 
charged that appellees’ “advantage of receipt of a mem¬ 
bership fee” tended to lessen competition between appel¬ 
lant and appellees, in the same way that it tended to create 
a monopoly. The “ruinous prices” were computed by 
assuming a price of “free” for the first subscription, in¬ 
stead of alleging the net cost thereof to the dues-paying 
members. Appellee could no better afford to sell used car 
market reports at those alleged prices than could appel¬ 
lant or other sellers: as paragraph 7 alleged (J.A. 5A), 
appellee did not give first subscriptions away “free”, but 
delivered them “upon receipt of a • * # membership fee.” 
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In brief, the Second Count alleges that “the advantage 
of receipt of a membership fee”, rather than any net dif¬ 
ference in prices, accounts for the alleged tendency to 
monopoly and the alleged lessening of competition between 
appellees and plaintiff. Appellee allegedly had that ad¬ 
vantage, and appellant and other sellers did not, but this 
alleged advantage is clearly not price discrimination as 
contemplated by the Clayton Act. The Clayton Act 
does not prohibit the “receipt of a membership fee” 
where the effect of receiving such a fee is to tend to create 
a monopoly or to lessen competition, nor does any other 
statute. It prohibits price discrimination with such tenden¬ 
cies, but membership fees, rather than price discrimination, 
were what the Second Count complained about. 

The court below properly dismissed the Second Count 
for failure to state a claim under §2(a) of the Clayton 
Act as amended by the Robinson-Patman Act, for which 
relief could be granted to appellant. 

m. 

THE THIRD COUNT OF THE SECOND AMENDED COMPLAINT 
FAILED TO ALLEGE A CLAIM FOR WHICH RELIEF COULD BE 
GRANTED, AND WAS PROPERLY DISMISSED BY THE COURT 
BELOW. 

The Third Count relied entirely (par. 1, J. A. 13 A) upon 
Section 13a, Title 15, U. S. Code, commonly known as Sec¬ 
tion 3 of the Robinson-Patman Act. The statute is quoted 
in full at pp. 8-9 of appellant’s brief. Its pertinent words 
are: 

“It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, * * * to 
sell, or contract to sell, goods at unreasonably low 
prices for the purpose of destroying competition or 
eliminating a competitor. 

“Any person violating any of the provisions of this 
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section shall, upon conviction thereof, be fined not more 
than $5,000 or imprisoned not more than one year, or 
both.” 

The Third Count failed to state a claim for which re¬ 
lief under the above-quoted provisions could be granted, for 
three reasons: (a) it alleged no sale of, or contract to sell, 
goods at unreasonably low prices, (b) it alleged no feasi¬ 
ble standard of reasonableness of prices for used car mar¬ 
ket reports, and (c) the relief sought was not fine nor im¬ 
prisonment, but treble damages and an injunction, which 
may not be granted under the statute. 

A. The Third Count Alleged No Sales of, or Contracts 
to Sell, Goods at Unreasonably Low Prices. 

Transactions of three types were described in the Third 
Count: appellees’ sales of subscriptions to non-members of 
N. A. D. A.; the arrangement by which each dues-paying 
N". A. D. A. member received one subscription to the Guide 
as a privilege of membership; and the sales of additional 
subscriptions to these dues-paying members. 

Transactions of the first type are not material, since 
appellant did not allege that the prices involved were un¬ 
reasonably low. 4 Transactions of the second and third 
types were not similar to each other, and could not prop¬ 
erly be combined. In the second situation, each dues-paying 
N. A. D. A. member allegedly received an annual Guide 
subscription (par. 7 of each Count, J. A. 5A), as one of 
many benefits of membership in the Association, some of 
which were alleged in paragraphs 5 and 6 of each Count 
(J. A. 4A-5A). These other benefits were coupled with the 

4. Sales of the Guide to non-members were not alleged to have been 
made at lower prices than appellant considered reasonable. Sales to non¬ 
members were alleged to have occurred because so many transactions of 
the second and third types (sales to N. A. D. A. members) had occurred 
that N. A. D. A. non-meml»ers could not afford to be without appellees’ 
Guide, and such sales relate solely to the question of damages instead 
of the question whether a violation of the statute occurred. 
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Guide subscription, as a membership “package” for which 
N. A. D. A. members paid dues varying in amount with the 
size of the member company (par. 7 of each Count, J. A. 
5A). Transactions of the third type were ordinary sales 
of Guide subscriptions to members, which were made at 
the same prices as sales to non-members (see pars. 9 (a) 
and 9 (b) of the Second Count, J. A. 10A and 11A). 


1. The Third Count Complained of the Single Subscription Supplied 
to Each N. A. D. A. Member, But N-ot of Additional Subscriptions 
Purchased by Members. 

The Third Count attempted to combine the transactions 
of the second and third types, for the purpose of alleging 
that all sales to N. A. D. A. members were at unreason¬ 
ably low prices. The schedule of rates in the Third Count 
started with an alleged rate of $7.00 for two subscriptions, 
which included (1) an N. A. D. A. member’s “membership 
package” subscription, valued at $0.00, and (2) a second 
subscription at the regular rate of $7.00 for a single sub¬ 
scription. The Third Count failed to disclose that the 
$7.00 rate for two subscriptions was merely appellant’s 
conclusion, but gave rise to an inference that subscriptions 
were actually sold to N. A. D. A. members at two for $7.00, 
just as some cigars are sold at two for a quarter. 5 The 
“low prices” complained of were only those charged to 
N. A. D. A. members, and the Third Count did not allege 
that appellees’ charges to N. A. D. A. members would have 

5. At this point appellant may suggest that the Court should indulge 
this inference, in favor of the plaintiff. It becomes necessary, therefore, 
to decide which inference is most favorable to plaintiff. If subscriptions 
were allegedly sold at the rate of two for $7.00 to N. A. D. A. members, 
rather than one “free” and one for $7.00. then either the Second Count 
or the Third Count was sham. Paragraph 9 (b) of the Second Count 
alleged that sales to N. A. D. A. members were at the rates of: 1 sub¬ 

scription free, 2 subscriptions $7.00. three subscriptions $13.00. etc. (J. A. 
11A.) Clearly it would not be favorable to plaintiff, for the court to 
infer that two allegations as to the same fact, both made under oath, 
are contradictory. The only favorable inference is that plaintiff treated 
the “gift” subscription as a sale, in the Third Count as well as in the 
Second Count. 
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been unreasonably low without including the “free” (mem¬ 
bership-package) subscription to bring the total rate down. 
It did not complain that appellees ’ rates for subscriptions 
sold to non-members, where no “free” first subscription 
was involved, were unreasonably low, and the Second 
Count showed that these rates were the same as those 
charged to members for non-package subscriptions. The 
second and additional subscriptions taken by members 
were therefore not involved. 6 

The legal problem, then, may be reduced to this: Was 
it illegal under the statute for N. A. D. A. to supply one 
subscription to each of its members on the terms alleged? 
It is now necessary to examine the allegations as to the 
terms on which each member received one Guide sub¬ 
scription. 

2. The Third Count Alleged No Facts Showing That the First Sub¬ 
scription Supplied to Each N. A. D. A. Member Was Sold at 
Unreasonably Low Prices. 

The Third Count alleged (Paragraph 9(a), J. A. 14A) 
that first subscription was “a gift” and “without cost.” 
If it was, there was no violation, for the simple reason 
that a gift is not a sale, and that a “free” gift is not sold 
at any price, reasonable or unreasonable. The statute 
does not purport to outlaw gifts or free samples, and has 
never been so construed. 

However, the allegation of the Third Count, that the 
subscription was “free” and “without cost” was sham. 
Appellant knew better. Paragraph 7 of the Third Count 
(incorporated from the First Count) stated (J. A. 5A.): 

6. Appellant’s First Amended Complaint was more candid. It frankly 
limited its objection to the first subscription, claiming that defendants 
sold their Guide “at unreasonable prices * * * in violation of Title 15, 
U. S. C. Sec. 13a, by the following means, that is to say, * * • defend¬ 
ants * * * make a ffift of the first subscription to said ‘Guide’ with¬ 
out cost to subscribers to membership in defendant N. A. D. A.” (J. A. 
36 A.) 



30 


“Said ‘Guide’ is delivered without specific charge 
therefor to members of defendant N. A. D. A. • * * 
upon receipt of a minimum membership fee of Eighteen 
Dollars ($1S).” (Italics Supplied.) 

This allegation contrasts sharply with the allegation that 
the subscription was supplied free. 

The court below was clearly within its proper sphere 
when it observed in its opinion dismissing the First 
Amended Complaint (J. A. 40A) that what was involved 
“apparently consists of differences between the defend¬ 
ants’ methods of billing National Automobile Dealers As¬ 
sociation members and non-members.” No other infer¬ 
ence is possible. Certainly it is not reasonable to infer 
that a delivery without specific charge upon receipt of a 
minimum fee of $18.00 is a free gift. 

Yet the entire basis for the claim under Section 3 of the 
Act is the sham contention that N. A. D. A. members paid 
nothing for the Guide subscriptions w’hich w T ere included 
in their membership dues. 

Since appellant made no attempt to allege that an un¬ 
reasonably small portion of the membership dues was 
allocable to the Guide subscription, the court below had no 
basis at all for inferring that appellant might have proved 
any facts in support of its allegations which would war¬ 
rant a finding that there were any unreasonably low prices. 

3. Subscriptions to a Market Reporting Service Have Hot Been Held 
to be Goods and Are Clearly Not Contracts to Sell Goods Within 
the Meaning of the Statute. 

All of the foregoing assumes that a subscription to a 
periodic market report is a contract to sell goods or a sale 
of goods. Since the compilation, printing and distribution 
of uncopyrighted statistical data was involved here, it 
appears that we are not concerned with goods at all, but 
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rather with a service function. Appellant has cited no au¬ 
thority holding such a service to be “goods,” and we are 
acquainted w r ith none. Even conceding, however, that the 
Guides, when published, were “goods,” within the mean¬ 
ing of the statute, the subscriptions were not. 

Since the only subscriptions complained of were the first 
subscriptions supplied to N. A. D. A. members, the ques¬ 
tion may arise whether these initial subscriptions were, 
somehow, contracts to sell the additional subscriptions pur¬ 
chased by some of the N. A. D. A. members. Again, the 
complaint itself supplies the answer. Appellant did not 
allege that the initial subscription was consideration for a 
contract to purchase additional subscriptions. It negatived 
any such inference, by alleging (Par. 9(b), J. A. 14A) that 
“most new car dealers customarily use more than one an¬ 
nual subscription and are thus induced to purchase addi¬ 
tional subscriptions to said ‘Guide’.” After the induce¬ 
ment operated, the purchase (subscription) came into 
being. Only then were the elements of a contract present, 
and that contract was a contract to buy unascertained 
copies of issues of the Guide which were not yet compiled 
or printed. Clearly such future issues were not appropri¬ 
ated to the contract, so as to fall within the definition of a 
contract to sell goods. 

Whether the charges were reasonable or unreasonable, 
therefore, they were not prices for the sale of “goods,” or 
prices in “contracts to sell goods.” 

B. The Third Count Failed to Allege Sales at Unreason¬ 
ably Low Prices Within the Meaning of the Statute. 

The statute (§ 3 of the Robinson-Patman Act) prohibits 
sales of goods at unreasonably low prices. 

The Third Count alleged that corporate defendants (ap¬ 
pellees) sold the Guide “at unreasonable prices” (par. 
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9(a), J. A. 13A); and that “said prices are calculated by 
defendants to, and do, make it impossible for plaintiff to 
compete in price with corporate defendants among N. A. 
D. A. members.” (Par. 9(b), J. A. 14A.) 

This is all that was alleged as to how “reasonable” or 
“low” appellees’ prices were; appellant did not expressly 
allege that appellees’ prices w T ere unreasonably low. It 
did not even allege that appellants’ prices -were higher than 
appellees’, but we have no objection to indulging the in¬ 
ference that they were. 

Assuming that appellant’s prices were higher than ap- 
pelles’ prices, appellant’s allegation still might have 
meant either, (1) that appellees’ prices were unreasonably 
low, (2) that appellant’s prices were unreasonably high, 

(3) that both competitors’ prices were unreasonably low, 

(4) that both competitors’ prices were unreasonably high, 
or (5) that both competitors’ prices were reasonable, al¬ 
though different. 

Before the Court below could have determined whether 
appellees’ prices were unreasonably low, it would have 
had to have some standard of reasonableness. Appellants’ 
bald conclusion that appellees’ prices were “unreasonable” 
would be of no value whatsoever. Facts were needed, going 
beyond the very general language of the statute. But the 
only fact alleged in the Third Count which might pertain 
to the point, was that appellant could not “compete in 
price” with appellees. 

To sustain the Third Count against the motion to dis¬ 
miss, the Court would have had to accept the legal proposi¬ 
tion that a crime is committed under § 3 of the Robinson- 
Patman Act whenever any seller adopts a price too low 
for any one of his competitors, chosen at random, to com¬ 
pete with. Under such an interpretation, the least efficient 
marginal competitor in every industry could and would de- 
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termine the prices in that industry, by prosecuting anyone 
who dared sell below his price. 

That this cannot be accepted as the standard of “reason¬ 
able” prices is clear. 

A footnote in the opinion in United States v. Cohen 
Grocery Co., 255 U. S. 81, 90-91 (1921), sets out seven dif¬ 
ferent interpretations of the word “reasonable” as ap¬ 
plied to prices, under the Lever Act. None of the seven 
District Judges accepted the costs of a single competitor 
of the accused seller as a standard of reasonableness. 
These judges all accepted either the costs of the accused 
seller, or general market prices, as their standards. 

The accused seller’s costs certainly must be taken into 
account in assessing the reasonableness of his prices. In 
Nebbia v. New York, 291 U. S. 502 (1934), the Supreme 
Court pointed out (p. 530): 

“The Milk Control Board fixed a price of ten cents 
per quart for sales by a distributor to a consumer, 
and nine cents by a store to a consumer, thus recog¬ 
nizing the lower costs of the store, and endeavoring to 
establish a differential which would be just to both.” 

Because cost differences were thus taken into account, 
the Court upheld the reasonableness of the prices so estab¬ 
lished. 

In Serrer v. Cigarette Service Co., 76 N. E. 2d 91, 93 
(Ohio, 1947) the Ohio Supreme Court invalidated the State 
Unfair Cigarette Sales Tax law because it failed “to recog¬ 
nize economies and practices whereby one seller is able to 
sell particular merchandise at a lower price than a com¬ 
petitor.” And the three-judge court in Great Atlantic & 
Pacific Tea Co. v. Ervin, 23 F. Supp. 70, 78 (D. Minn., 
1938) stated: 

“Differentials in prices justified by the differences 
in selling costs at different stores have not hereto- 
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fore been considered as iniquitous, wrongful, or un¬ 
fair, nor as having any tendency to destroy competi¬ 
tion or to foster monopoly. In fact such price dif¬ 
ferentials have been regarded as beneficial to the 
public and not harmful to anyone • • The effect 
upon competition of differences in prices honestly 
based on differences in selling costs is the normal and 
natural result of fair competition between merchants 
whose overhead expenses differ. This type of com¬ 
petition is to be encouraged in the public interest, 
rather than restrained.” 

The Third Count did not allege that appellees’ prices 
were below appellees’ costs, or even that they were below 
appellant’s costs. It alleged nothing about costs. No¬ 
where did it charge that appellant or any of the more 
efficient competitors were forced to operate at a loss, or 
even that appellant’s rate of profit was reduced in an ef¬ 
fort to “compete in price” with appellees. The sole losses 
alleged are appellant’s losses of “subscriptions to the 
pocket-size edition of its ‘Blue Book,’ and the profits which 
would normally accrue therefrom.” Even these losses, 
for aught that appears, may be the speculative loss of new 
customers rather than the loss of any old customers. 

In the absence of facts indicating an unreasonable rela¬ 
tion between appellees’ prices and appellees’ costs, a fur¬ 
ther standard of reasonable prices might be the general 
market price for used car market information. As Justices 
Pitney and Brandeis stated, in concurring with the result 
in Weeds, Inc. v. United States, 255 U. S. 109 (1921), at 

p. 112: 

‘ ‘ The remaining count alleges a conspiracy to exact 

• * # excessive prices for certain specified necessaries. 

# • In the absence of a statutory definition of, or 
method of determining, standard prices, with which to 
compare the prices alleged to be excessive, the nat¬ 
ural standard, according to which this provision of the 
[Lever] act ought to be interpreted, is that adopted 






in the ordinary transactions of men, and adhered to 
by the common law time out of mind—the standard of 
fair market value: the price prevailing under current 
conditions of supply and demand, uninfluenced by 
manipulation.” 

On this, too, the Third Count was silent. No allegation 
was made which, if proved, would show that appellees’ 
prices were below the market price. Nothing was said 
about whether other competitors charge more, or less, than 
appellees. 

The Third Count afforded no fair or workable basis in 
its allegations for a finding as to whether appellees’ prices 
were unreasonable, and it was therefore properly dis¬ 
missed. 

C. The Third Count Alleged No Violation by Any of the 

Individual Defendants. 

In addition to the fact that the types of transactions 
described in the Third Count are not, as shown above, sales 
of, or contracts to sell, goods at unreasonably low prices, 
it is noteworthy that there were no allegations charging 
the individual appellees with selling, or contracting to sell, 
anything at any prices. The Third Count alleged (par. 
9(a), J. A. 14A): 

“• * * the individual defendants are parties to, and 
assist in such transactions and contracts * * # by the 
following means, that is to say, said individual de¬ 
fendants cause or permit said corporate defendants 
to make a gift of * * * and to sell * • • subscriptions 
* * * .” (Italics supplied.) 

The statute makes it unlawful “to sell, or contract to 
sell,” goods at unreasonably low prices. It does not for¬ 
bid one person to “cause or permit” another person “to 
sell, or contract to sell,” goods at unreasonably low prices. 
Appellee’s apparent purpose was to bring the individual 
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defendants in by means of the words, “or assist in,” in 
Section 3 of the Robinson-Patman Act. Thus appellant 
seemingly read the statute as making it unlawful “for any 
person engaged in commerce, in the course of such com¬ 
merce, to be a party to, or assist in, * * * or, to sell, or 
contract to sell, goods at unreasonably low prices * * 

The correct construction, of course, is not so strained and 
incoherent. It is plain on the face of the statute that the 
language “to be a party to, or assist in,” relates only to 
transactions or contracts which discriminate against com¬ 
petitors of the purchaser in violation of the first clause. 
For the purposes of the second and third clauses, it is 
“unlawful for any person engaged in commerce, in the 
course of such commerce, * * * to sell, or contract to sell, 
goods” at the proscribed kinds of prices. 

Only those who sell or contract to sell the goods involved 
are liable under the second and third clauses, while any 
one who assists in the forbidden discriminatory transac¬ 
tions is liable under the first clause. 

Since the corporate defendants were the ones charged 
in the Third Count with having sold or contracted to sell 
the Guide at unreasonable prices, and the individual de¬ 
fendants’ participation was alleged only to have been in 
causing or permitting such transactions by the corporate 
defendants, there is no claim stated against the individual 
defendants. 

D. No Civil Action for Damages Is Maintainable Under 
Section 3 of the Robinson-Patman Act. 

The Third Count relied exclusively upon Section 3 of 
the Robinson-Patman Act as creating and defining the 
offense by reason of which appellants prayed damages 
and an injunction under that Count. As shown above, 
appellant failed to allege facts constituting a violation of 
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that statute. At this point, however, we assume arguendo 
that a violation was alleged, and will demonstrate that 
appellant still may not recover because no liability for 
treble damages or an injunction in a private action ex¬ 
ists under Section 3. 

1. The Criminal Penalties in Section 3 Are the Only Methods of 

Enforcement Available. 

It is established law that no additional remedy may be 
added by the judiciary to those provided by Congress, 
when Congress defines a new offense and specifies a method 
of punishing it. In D. R. Wilder Manufacturing Company 
v. Corn Products Refining Company, 236 U. S. 165, 174-175 
(1915), quoting from Farmers’ & Mechanics’ National Bank 
v. Dearing, 91 U. S. 29, 35 (1875), the Court stated: 

“ ‘Where a statute creates a new offense and de¬ 
nounces the penalty, or gives a new right and declares 
the remedy, the punishment or the remedy can be only 
that which the statute prescribes V* 

See also, Bruce’s Juices v. American Can Co., 330 U. S. 
743 (1947); Switchmen’s Union v. Board, 320 U. S. 
297, 301 (1943); United States v. Babcock, 250 U. S. 328, 
331 (1919); Arnson v. Murphy, 109 U. S. 238, 243 (1883); 
Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381, 404 
(1940); Connolly v. Union Sewer Pipe Co., 184 U. S. 540 
(1902); Middletown National Bank v. Toledo, Ann Arbor 
& Northern Michigan Railway Company, 197 U. S. 394 
(1905); Evans v. Nellis, 187 U. S. 271 (1902); Fourth Na¬ 
tional Bank of New York v. Francklyn, 120 U. S. 747, 756 
(1887); Pollard v. Bailey, 87 U. S. 520, 526-7 (1874). 

There can be no doubt that the offense of selling, or 
contracting to sell, goods at unreasonably low prices, for 
the purpose of destroying competition or eliminating a 
competitor, was a new offense created and defined by Con- 
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gress when it enacted Section 3 of the Robinson-Patman 
Act. 7 

The only means of enforcement which Congress provided 
for Section 3 is the provision for a fine of not more than 
$5,000 or imprisonment of not more than one year, or both, 
which is contained within Section 3 itself. Nothing in Sec¬ 
tion 3, or in any other part of the Robinson-Patman Act, 
provides any other remedy for a violation of this section. 


2. Sections 4 and 16 of the Clayton Act Do Not Provide for Treble 
Damages and Injunctions as Means of Enforcing Section 3 of the 
Eobinson-Patman Act. 

The few judges who have expressed the view that pri¬ 
vate suits for damages or injunctions will lie for a viola¬ 
tion of Section 3 8 have relied on Sections 4 and 16 of the 
Clayton Act (Title 15 U. S. C., Sections 16 and 26), which 
authorize treble damages and injunctions only for viola¬ 
tions of “the antitrust laws,” as defined in Section 1 of 
the Clayton Act (38 Stat. 730). 

7. Section 3 was based on Section 49SA of the Canadian Criminal Code 
which provides: 

“(1) Every person engaged in trade or commerce or industry is 
guilty of an indictable offense and liable to penalty not exceeding one 
thousand dollars or to one month’s imprisonment, or. if a corporation, 
to a penalty not exceeding five thousand dollars, who 

“(a) is a party or privy to, or assists in, any transaction of 
sale which discriminates, to his knowledge, against competitors 
of the purchaser in that any discount, rebate or allowance is 
granted to the purchaser over and above any discount, rebate 
or allowance available at the time of such transaction to the 
aforesaid competitors In respect of a sale of goods of like quality 
and quantity: 

“The provisions of this paragraph shall not however, prevent a 
co-operative society returning to producers or consumers, the whole 
or any part of the net surplus made in its trading operations in pro¬ 
portion to purchases made from or sales to the society; 

“(b) engages in a policy of selling goods in any area of 
Canada at prices lower than those exacted by such seller else¬ 
where in Canada, for the purpose of destroying competition or 
eliminating a competitor in such part of Canada: 

“(c) engages In a policy of selling goods at prices unreason¬ 
ably low for the purpose of destroying competition or eliminat¬ 
ing a competitor” (25-26 Geo. V. Ch. 56. Sec. 9). 

8. See Balian Ice Cream Co., Inc. v. Arden Farms Co., et at., 94 F. Supp. 
769 (S. D. Cal., 1950) ; Atlanta Brick Co. v. O’.VeoJ. 44 F. Supp. 39 (E. D. 
Tex., 1942) ; Myers v. Shell Oil Co., 96 F. Supp. 670 (S. D. Cal., 1951). 
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The definition includes only: 

(a) The Sherman Act (“the Act entitled ‘An Act 
to protect trade and commerce against unlawful re¬ 
straints and monopolies,’ approved July second, eigh¬ 
teen hundred and ninety.”), 

(b) Parts of the Wilson Tariff Act (“sections sev¬ 
enty-three to seventy-seven, inclusive, of an Act en¬ 
titled ‘An Act to reduce taxation, to provide revenue 
for the Government, and for other purposes,’ of Au¬ 
gust twenty-seventh, eighteen hundred and ninety- 
four”) ; (“an Act entitled ‘an Act to amend sections 
seventy-three and seventy-six of the Act of August 
twenty-seventh, eighteen hundred and ninety-four, en¬ 
titled ‘An Act to reduce taxation, to provide revenue 
for the Government, and for other purposes”,’ ap¬ 
proved February twelfth, nineteen hundred and thir¬ 
teen”), and 

(c) The Clayton Act (“and also this Act.”). 

Section 3 of the Robinson-Patman Act is not a part of the 
Sherman Act, the Wilson Tariff Act, or the Clayton Act. 
As to the Sherman Act and the Wilson Tariff Act, no such 
contention could conceivably be made. As to the Clayton 
Act, the only possible argument is, as we shall now show, 
clearly erroneous. The possible argument would be based 
on the following provision of the first Section of the Rob¬ 
inson-Patman Act (49 Stat. 1526): 

“That section 2 of the Act entitled ‘An Act to sup¬ 
plement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved Octo¬ 
ber 15, 1914, as amended (U. S. C., title 15, sec. 13) 
[the Clayton Act], is amended to read as follows • • 

The fallacious argument would contend that Section 3, 
like the first Section of the Robinson-Patman Act, amends 
Section 2 of the Clayton Act, and that it therefore is a 
part of “this Act,” as “this Act” is used in Section 1 
of the Clayton Act (38 Stat. 730), quoted above. That 
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“this Act” does not include Section 3 of the Robinson- 
Patman Act is made clear by two considerations: first, 
the plain language, punctuation and structure of the Rob- 
inson-Patman Act, and second, the legislative history of 
the Robinson-Patman Act. 

a. The Plain Language, Punctuation and Structure of 
the Robinson-Patman Act Show That Only the First 
Section of That Act Amends the Clayton Act. 

The Robinson-Patman Act has four sections, the first 
of which is not numbered. It is that first Section which 
amends the Clayton Act. It does so by the familiar method 
of including within quotation marks the new phrasing of 
the amended part of the statute. The quotation marks 
cover from “Sec. 2 (a)” (referring to the Clayton Act), 
through the text of Sec. 2 (f). The quotation is closed just 
before the beginning of the Section 2 of the Robinson-Pat¬ 
man Act. Thus the portions of the Robinson-Patman Act 
which fall outside of the quotation marks do not amend 
the Clayton Act. Section 2 of the Robinson-Patman Act 
explains how the amending provisions shall be applied to 
pending claims and litigation, and is temporary legisla¬ 
tion, not in itself amendatory of the permanent provisions 
of the Clayton Act. Section 4 of the Robinson-Patman 
Act is an exculpatory statute for cooperative associations. 

Section 3 of the Robinson-Patman Act is likewise out¬ 
side of the quotation marks. Moreover, it has the same 
Section number as the original Section 3 of the Clayton 
Act (38 Stat. 731, 15 U. S. C. § 14) which forbids exclu¬ 
sive dealing contracts under certain circumstances. It 
does not supplant Section 3 of the Clayton Act, nor does 
it relate to the same subject-matter. (The first section 
of the Robinson-Patman Act, by contrast, uses the same 
section number (2) as the former Clayton Act provisions 
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which it supplants and the new Section 2 deals with the 
same subject-matter as did its predecessor.) 

Therefore, the plain language, punctuation and struc¬ 
ture of the Robinson-Patman Act make it clear that Sec¬ 
tion 3 of that Act is not part of the Clayton Act. It nec¬ 
essarily follows that Section 3 of the Robinson-Patman 
Act is not part of “this Act” as that phrase is used in 
the Clayton Act. And from this, we must conclude that 
Section 3 of the Robinson-Patman Act is not one of the 
anti-trust laws for which the enforcement mechanism of 
private treble-damage and injunction suits is provided by 
15 U. S. C. §§ 15 and 26 (Sections 4 and 16 of the Clayton 
Act). 

b. The Legislative History of the Robinson-Patman Act 
Shows That Section 3 of the Act Is Not an Amendment 
to the Clayton Act. 

Congressman Wright Patman, co-sponsor of the Robin¬ 
son-Patman Act, has summarized the legislative history 
of Section 3 of the Act on this point, as follows: 

“* * * section 3 of the Robinson-Patman Act has 
never been added to the list of laws designated as 
‘antitrust laws’ in section 1 of the Clayton Act. 

“ • * * the House did not put section 3 in that act, 
it was put in in the Senate, Senator Borah and Sen¬ 
ator Van Nuys were the authors, it was put in and in 
conferences, to get a bill, we agreed for it to stay in. 
Since that time section 3 has not been carried as part 
of the antitrust laws. * * *” 

Such was the testimony of Mr. Patman before a sub¬ 
committee of the House Judiciary Committee on May 10, 
1950 (Hearings on H. R. 7905, Serial No. 14, Part 5, p. 48, 
81st Cong., 2d sess.). 

The Conference Committee Report on the Robinson- 
Patman Act, 74th Cong. H. Rep. No. 2951, 2d Sess., p. 8 (80 
Cong., Rec., pp. 9414-9415) stated: 
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“Section 3 authorizes nothing which that amend¬ 
ment (Section 1 of the Robinson-Patman bill) pro¬ 
hibits, and takes nothing from it. On the contrary, 
where only civil remedies and liabilities attach to 
violations of the amendment provided in section 1, 
section 3 sets up special prohibitions as to the par¬ 
ticular offenses therein described and attaches to them 
also the criminal penalties therein provided.” (Em¬ 
phasis supplied.) 

Representative Patman, co-author of the Robinson-Pat- 
man Act, in a statement on the floor of the House when the 
conference bill was being considered, said: 

“The Borah-Van Nuys provision is separate and 
distinct. It is section 3 of this bill.” (80 Cong. Rec. 
9422.) 

The following colloquy between Representative Miller, 
one of the conferees, and Representatives Massingale and 
Hancock during the consideration of the conference bill on 
the floor of the House again emphasizes the point that 
Section 3 was not intended to be an amendment to or a 
part of the Clayton Act (80 Cong. Rec. 9421): 

“Mr. Miller. The penalty of triple damages is the 
old law. In other words, we made no change in that 
particular provision of the Clayton Act. Section 3, 
which the gentleman from New York talks about, is 
the Borah-Van Nuys amendment, and that is the crim¬ 
inal section of this bill. The first part of the bill has 
nothing to do with criminal offenses. It deals pri¬ 
marily, in my opinion, with the authority of the Fed¬ 
eral Trade Commission to regulate and enforce the 
provisions of section 2 of the Clayton Act, as amended. 
Section 3 in the bill is placed in an effort to make the 
criminal offense apply only to that particular section 
and I believe that is a reasonable construction, if you 
will look at the bill. 

“Mr. Massingale. There is no criminal offense in¬ 
volved for anything outside of what is contained in 
that section? 



43 


“Mr. Miller. In section 3. 

“Mr. Hancock of New York. It is not perfectly 
clear that any vendor who discriminates in price be¬ 
tween purchasers is guilty of a crime and is also sub¬ 
ject to triple damages to anyone who claims to be 
aggrieved? 

“Mr. Miller. That is true, but the criminal part is 
included in section 3 and section 3 only. 

“Mr. Hancock of New York. But it is a part of the 
same act? 

“Mr. Miller. Of course it is, but it is not a part of 
the Clayton Act as amended by section 2” (Section 1 of 
the Robinson-Patman bill). (Italics supplied.) 

Representative Boileau stated (80 Cong. Rec. 9420): 

“I understand the Borah-Van Nuys is a separate 
and distinct section from the House provision • * 

Representative Utterback, Chairman of the House man¬ 
agers, explained Section 3 as follows (80 Cong. Rec. 9419): 

“Section 3. Penal Provisions. Section 3 of the bill 
sets aside certain practices therein described and at¬ 
taches to their commission the criminal penalties of 
fine and imprisonment therein provided. It does not 
effect the scope or operation of the prohibitions or 
limitations laid down by the Clayton Act amendment 
provided for in section 1.” 

Thus, even if the language, punctuation, and structure 
of the Robinson-Patman Act were unclear, there could be 
no doubt that section 3 of that act is not one of the anti¬ 
trust laws for violation of which treble damages may be 
recovered under section 4 of the Clayton Act. The 1950 
statement of Mr. Patman and the 1936 statements of Mr. 
Miller and other Congressmen remove all possible doubt as 
to what Congress intended, and what it did. 

Legal scholars and commentators likewise conclude that 
Section 3 is not within the provisions for injunctions or 
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trible damages. Thus Vol. 50 Harvard Law Review 106, 
121-122 states: 

“Since Section 3 is a criminal statute, it will be en¬ 
forced by the Department of Justice. While ordinarily 
a violation of Section 3 is also a violation of Section 1, 
the offender under Section 3 is not subject to triple 
damage litigation, for that section is not part of the 
Clayton Act.” 

Werne, “Business and the Robinson-Patman Law” 
(1938), states (p. 63): 

“The Department of Justice has jurisdiction to en¬ 
force the Act by Civil proceedings for injunctions un¬ 
der Section 1, and by criminal proceedings under 
Section 3. Private parties may also bring suits under 
Section 1 (but not Section 3) for injunctions or for 
trible damages.” 

In 85 University of Pennsylvania Law Review, 306, 312, 
it is said: 

“Section 3 of the Act makes certain practices punish¬ 
able by fine, imprisonment, or both. Although intro¬ 
duced as an amendment to Section 2 of the Clayton 
Act, as finally enacted it is independent thereof, so that 
for violations of its provisions the offender is subject 
only to the penalties just mentioned.” 

22 Washington University Law Quarterly, p. 153 at 1S2, 
observes: 

“Since this provision (section three) is not techni¬ 
cally a part of the Clayton Act, there can be no civil 
liability for its violation, in any event; and the only 
method by which it may be enforced is by a criminal 
action for the imposition of the penalties therein pro¬ 
vided.” 
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And 22 American Bar Association Journal, 593, at page 
649, n. 14 further states: 

“No means of enforcing Section 3 is expressly pro¬ 
vided in the Robinson-Patman Act except criminal ac¬ 
tions by the Attorney General. Except where such 
rights are expressly given no private litigant can en¬ 
force laws of this character. See Wilder Mfg. Co. v. 
Corn Products Refining Co., 236 U. S. 165. The pro¬ 
visions of the Clayton Act giving such a remedy for 
violations of the anti-trust laws do not apply to Section 
3 because Section 3 is not made part of Section 2 of 
the Clayton Act as amended, and so is not technically 
part of the ‘anti trust laws’ as defined in the Clayton 
Act.” 

Section 1 of the Clayton Act (38 Stat. 730) is condensed 
in Title 15 U. S. C., Section 12, to refer to the Sherman Act, 
the parts of the Wilson Tariff Act, and the Clayton Act, 
by code sections Nos. 1-27. Since the codifiers had assigned 
the code section No. 13a to Section 3 of the Robinson-Pat¬ 
man Act, they, rather than Congress, are responsible for 
having included Section 3 in the series of numbered sec¬ 
tions which, again by their own act rather than at Con¬ 
gress’ instance, they had defined as “the antitrust laws.” 
In Baliam, Ice Cream Co., Inc. v. Arden Farms Co., 94 F. 
Supp. 796 (S. D. Cal., 1950), Judge Yankwich relied 
heavily, and we think erroneously, upon these editorial 
changes of the statute, made solely for convenience by 
the codifiers. 

However desirous appellant and others may be of fur¬ 
ther expanding the scope of the treble-damage and injunc¬ 
tion provisions of the Clayton Act, and adding these ad¬ 
ditional remedies to the criminal penalties prescribed by 
Congress when it created and defined the offense, this 
cannot be done without overruling the long and unques¬ 
tionably authoritative line of cases announcing and apply¬ 
ing the exclusive remedy doctrine. Appellees submit, 





therefore, that the scattered opinions of Federal courts 
which, from the language and rationale of the judges con¬ 
cerned evidently did not have in view either the pertinent 
legislative history or the exclusive remedy doctrine, are 
not controlling. 

Section 3 of the Robinson-Patman Act was not intended 
to, and does not, afford damages for injunctive relief to | 
private parties allegedly injured by reason of its violation, j 


IV. 


CONCLUSION. 

The Second Amended Complaint in this case presented 
the court below with very few. facts. Stripped of argu¬ 
mentation and conclusions, the pleading would have been 
patently insufficient to state a claim under any of the 
three statutes relied upon. The court below gave appel¬ 
lants ample opportunity to amend and state its claims 
factually and intelligibly, but in three attempts, appellant 
was unable to do so. For the reasons set forth herein, 
appellees submit that the judgment of dismissal entered 
by the court below was required by the nature of the 
pleading before it, and should be affirmed by this court. 
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